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INTRODUCTION. 



It is often of much importance to determine whethei* 
a litigant has a legal property in the subject matter of 
dispute or merely a right of action against a person# 
The form of the remedy very frequently depends upon 
the answer to this question; for instance, a plaintiff 
cannot maintain trover or trespass de bonis cLsportatis^ 
unless he has a right to the possession of the goods 
which are the subject of the action; neither can a 
vendor of goods maintain an action for goods bargained 
and sold unless the property has been transferred to 
the purchaser. And not only may the technical forms 
of action depend upon this, but sometimes the sub- 
stantial question itself turns upon it; if property is 
destroyed either by pure accident or by the wrongfiil 
act of a party who is unable to pay for it, the loss in 
general falls upon the owner of the property ; and in 
cases of insolvency, a creditor who has a legal or 
equitable right to a thing has the Aill benefit of it, 
whilst one whose claim is only against the person of 
the debtor, can obtain no more than a proportion of 
the insolvent estate along with the other creditors- 
In such cases, therefore, it is commonly one of the 
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2 INTRODUCTION. 

most important inquiries whether the creditor has any 
right to some specific property or not. 

It is the object of the following Treatise to inves- 
tigate one branch of this important subject, viz.^ how 
the legal interest in moveable corporeal property is 
affected by a sale of it. 

Railway shares, stock, &c., and those lands of pro- 
perty that are not tangible are of a different nature, 
and so is the property in the materials on which con- 
tracts or documents of title are written, which, in 
general, is considered as attached to the writing on 
them. And the law regulating the property in ships 
in some degree differs from that affecting other 
moveable property, but as the law respecting them 
has been treated of by Lord Tenterden, in his Treatise 
on Shipping, it is not intended to touch upon that 
subject. 

But subject to these exceptions, the law is the same 
as regards all moveable property, whether it be live 
stock or dead, manufactured goods or raw material, in 
short, of everything capable of touch and not fixed 
to the soil. The object of this Treatise, as already 
stated, is to discuss how far the property in goods, 
is, by the law of England, affected by an agreement 
concerning the sale of them. 

By the common law of England, no peculiar form 
is required to give validity to a contract or agreement. 
It is essential that there be a mutual assent of both 
parties as to what is agreed upon, and also (unless the 
agreement be by deed) that there be a consideration 
for the engagement of the parties, for if not, the agree- 
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ment is merely honorary and not enforced by the law ; 
but if these essential circumjatances can be shewn to 
exist the common law is satisfied. The agreement 
might, at common law, be enforced, if the mutual 
assent of the parties and the consideration could be 
proved by any evidence. But by statute law, no 
contract for the sale of any goods, wares, or mer- 
chandize for the price of 101. or upwards shall be 
allowed to be good except there be evidence of a par- 
ticular character. When this evidence exists the 
effect of the agreement is the same as it would have 
been at common law. 

A contract concerning the sale of goods may be 
defined to be a mutual agreement between the owner 
of goods and another, that the property in the goods 
shall for some price or consideration be transferred 
to the other, at such a time and in such a manner 
as is then agreed. If the consideration to be given 
for the goods is not money, it might, perhaps in 
popular language, rather be called barter than sale, but 
the legal effect is the same in both cases. 

Such an agreement may have different effects in law 
upon the ownership of the goods to which it relates. 
It may be an agreement perfectly binding on the 
parties so as to give either of them a remedy against 
the person and general estate of the other for any 
default in ftdfilling his part of the agreement, but 
having no effect on the property or right of possession 
in -the goods, and giving the proposed purchaser 
neither the rights nor the liabilities of the proprietor ; 
so that he has no preferable right to the goods them- 

B 2 
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selves, nor any means of enforcing his demand against 
them more than any other creditor, and on the other 
hand he is not Uable to any loss arising from the 
destruction or injury of the goods. 

Such agreements are generally called " Executory 
Agreements ;" 

Or it may be an agreement amounting to a bargain 
and sale of the goods, transferring to the purchaser 
the general property in the goods, and with it the 
rights and UabiHties attached to property, so that the 
purchaser has a specific interest in the goods them- 
selves, of which he may avail himself, independently 
of his remedy against the vendor on the contract, and 
on the other hand making him liable to the general 
risk of any loss befalling the goods. Such an agreement 
is sometimes called an executed sale, but it is more 
technically called " a bargain and sale of the goods." 
When goods are bargained and sold, the vendor, if 
unpaid, still retains certain rights over the goods until 
they are delivered. 

Such being the outline of the law, there are different 
points which it will be convenient to treat of sepa- 
rately, viz.y 1st, What is required to satisfy the 
provisions of the statute law, and render an agreement 
concerning the sale of goods capable of being enforced. 

2ndly, What agreements amount to a bargain and 
sale, and what are but executory. 

3rdly, What are the rights reserved to a vendor 
when the general property is transferred to the pto- 
chaser, but before it is delivered into his possession. 
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CONTRACT OF SALE, 



PARTL 



OF THE SEVENIEENTH SECTION OF THE STATUTE 

OF FRAUDS. 



CHAPTER L 

WHAT AGBEEMENTS ABE WITHIN IT. 

The 17th section of 29 Car. 2, c. 3, made for the 
prevention of frauds and perjuries, conunonly called 
tiie Statute of Frauds, is in the following words: — 
^^ And be it enacted^ that from and after the said four- 
** and-twentieth day of June (a. d. 1677), no contract 
^^ for the sale of any goods, wares, or merchandizes, 
« for the price of lOi. or upwards, shaU be aUowed to 
" be good, except the buyer shall accept part of the 
" goods so sold, and actually receive the same, or give 
« «mething in earnest to bma the bargain, or in part 
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" payment, or that some note or memorandum in 
" writing of the said bargain be made and signed by 
" the parties to be charged by such contract, or their 
" agents thereunto lawfully authorized." 



This important enactment is applicable to every 
sale of tangible moveable property, though not to 
sales of shares in a company or other intangible pro- 
perty. Humble v. Mitchell (a). 

At one time a question was made whether public 
sales by auction were not excepted from its operation, 
In Simon v. Motivos (6), in 1766, Lord Mansfield 
thought that a sale by auction, from the publicity of 
its nature, was not within the mischief aimed at by 
the statute, namely, the temptation to commit frauds 
and pequries ; and the rest of the King's Bench seem 
to have agreed with him, but the case was decided 
upon another ground, as the requisites of the statute 
had in fact been complied with. 

In Hinde v. Whitehxmse (c), in 1806, Lord Ellen- 
borough expressed a strong opinion that sales by 
auction were within the statute, and that the opinion 
expressed in Simon v. Motivos was ill-founded, but it 
was not necessary to decide the point, as the requisites 
of the statute were in that case also complied with. 

In Kenworihy v, Schofield{d)^ in 1824, the point 



(a) Humble o. Mitchell, U A. & E. 205. 

(h) Simon v. Motivos, W. Bl. 599; S, C. 3 Burr. 1921. 

(c) Hinde r. Whitehouse, 7 East, 558. 

(<0 Kenworthy v, Schofield, 2 B. & C. 945. 
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was decided. In that case there was a sale by auction 
of goods above 101. in value, and the requisites of the 
statute were not complied with. The King's Bench 
decided that the contract could not be enforced; this 
decision has always been acted upon. ^ 

It is an unsettled point whether the provisions of 
the Statute of Frauds were applicable to contracts for 
the sale of goods which were at the time of the contract 
not in a state capable of being delivered according to 
the provisions of the contract : a more recent statute 
has rendered the point no longer important, but it 
may be worth while to state the difficulty. 

In Towers v. Osborne (a), in 1724, Pratt, C. J., 
decided that an agreement to make a chariot was not 
within the statute which he said related only to 
contracts in which the seller was to deliver the goods 
immediately. 

In Clayton v. Andrews (6), in 1767, the King's 
Bench confirmed this case, and held that a contract to 
deliver wheat (then unthrashed) in a month from the 
time of the agreement was not within the statute. 

In Groves v. Bitck (c), in 1814, the King's Bench 
decided that an agreement to purchase a quantity of 
oak pins, not yet cut out of the slab, was not within 
the statute. 

The principle of these cases, decided by great 
Judges, including Pratt, C. J., Lord Mansfield, and 
Lord Ellenborough, seems to have been either that the 

(a) Towers r. Osborne, 1 Strange, 506. 

(b) Clayton v. Andrews, 4 Burr. 2101. 

(c) Groves ». Buck, 3 M. & S. 178. 
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word bargain in the statute must be taken in the strict 
technical sense, so as to exclude all executory contracts 
not amounting to a bargain and sale, or else that, as the 
statute said the contract was to be good if the buyer 
^^ accepted and actually received" part of the goods, it 
could only be meant to apply to contracts where it was 
possible to accept and receive part of the goods. It is 
clear that the buyer could neither accept nor receive 
the chariot before it was built, the com before it was 
thrashed, or the oak pins before they were cut out. 

On the other hand, in Bandeau v, Wyatt{a)j in 
1792, the Court of Common Pleas decided, after 
taking time to consider, that a contract to supply 
goods on board ship was within the statute, as it was 
a contract for a sale, though a future one; and in 
Garbutt V. Watson (6), in 1822, the King's Bench 
decided the same point where the goods were flour yet 
unground. In both these cases the Court said that 
Towers v. Osborne might, perhaps, be supported as being 
a contract, not for a sale, but for work, labour, and 
materials; but subsequently, in Atkinson v. BeU^{c) 
the King's Bench held that it was not so. In Gar- 
butt V. Watsony Clayton v. Anderson was expressly 
pyerruled. 

It seans impossible to reconcile these decisions, but 
the legislature in 9 Geo, 4, c, 14, s. 7, has put an end 
to the difficulty by enacting, that '' the provisions of 
^* the Statute of Frauds shall extend to all contracts for 



(a) Rondeau v. Wyatt, 2 H. Bl. 63. 
(ft) Garbutt v. Watson, 5 B. & A. 613. 
(c) Atkinson o. Bell, 8 B. ^ C. 277. 
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" the sale of goods to the value of 10/. or upwards, 
"notwithstanding the goods may be intended to be 
"delivered at some future time, or may not at the 
. " thne of such contract be €ictually made, procured, or 
"provided, or fit or ready for delivery, or some act 
"may be requisite for the making or completing 
" thereof, or rendering the same fit for delivery." 

This last enactment has not yet been made the 
subject of litk^ation, and indeed it seems as plain as 
woils caa maJe it. 

The statutes, therefore, are now applicable to all 
contracts for the sale of "goods, wares, and mer- 
chandize," words which, as has been already said, com- 
prehend all tangible moveable property ; I say moveable 
property, for things attached to the soil are not goods, 
though when severed from it they are ; thus, growing 
trees are a part of the land, but the cut logs are goods, 
and so too bricks or stones which are goods cease to be 
so when buUt into a wall, they then become a part of 
the soil. Fixtures and those crops which are included 
amongst emblements though attached to the soil are 
not for all purposes part of the freehold. 

It seems pretty plain, upon principle, that an agree- 
ment to transfer the property in something that is 
attached to the soil at the time of the agreement, but 
which is to be severed from the soil and converted into 
goods before the property is to be transferred, is an 
agreement for the sale of goods within the meaning of 
the 9 Geo. 4, c. 14, if not of the 29 Car. 2, c. 3. The 
agreement is, that the thing shall be rendered into 
goods and then in that state sold, it is an executory 
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agreement for the sale of goods, not existing in that 
capacity at the time of the contract. And when the 
agreement is, that the property is to be transferred 
before the thing is severed,, it seems clear enough, that 
it is not a contract for the sale of goods, it is a contract 
for a sale but the thing to be sold is not goods. If 
this be th^ principle, the true subject of inquiry in 
each case, is, when do the parties intend that the 
property is to pass : if the things perish by inevitable 
accident before the severance, whom do they mean to 
bear the loss? for in general that is a good test of 
whatever they intend the property to pass or not ; in 
other words, if the contract be for the sale of the 
things after they have been severed from the land so 
as to become the subject of larceny at common law, it 
is at least, since the 9 Geo. 4, c. 14, a contract for the 
sale of goods, wares, and merchandizes, within the 
17th section of the Statute of Frauds. If the contract 
be for the sale of the things whilst they are attached 
to the soil and not the subject of larceny at common 
law, it is a contract for the sale of things, crops 
fixtures emblements trees or minerals, which may or 
may not be an interest in land within the 4th section 
of the statute, but are not goods, wares, and mer- 
chandize within the 17th section. On the whole the 
cases are very much in conformity with these distinc- 
tions, though there is some authority for saying that a 
sale of emblements or fixtures vesting an interest in 
them, whilst in that capacity, and before severance, is 
a sale of goods within the meaning of the 1 7th section 
of the Statute of Frauds, and a good deal of authority 
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that such a sale is not a sale of an interest in land 
within the 4th section, which, however, may be the 
case though it is not a sale of goods, wares, and mer- 
chandizes within the 17th. 

In reviewing the authorities, it is of some import- 
ance to remark, how the question arose before the 
Court, and whether the decision turned upoii the legal 
effect of the contract proved in evidence, or upon the 
contract stated in the pleadings, for some misappre- 
hensions seem to have arisen from neglecting this. 

The first case that is generally cited on the subject 
was Waddington v. Bristow (a), decided by the 
Common Pleas in 1801. It was an action against 

executors. The declaration was that the defendant's 

• 

testator was possessed of land on which hops were 
then growing; that the plaintiffs bargained for and 
agreed to buy, and the testator agreed to sell all the 
hops then grovnng^ to be delivered in pockets, &c. In 
proof of this declaration a document was produced, 
signed by both parties, which was in the following 
terms : — " Agreed to give the undermentioned gentle- 
" men at the rate of 10/. per cwt. for the quantities of 
" hops as attached to their respective names, to be in 
" pockets, and to be delivered at Whitstable. — Wm. 
" Francis (the testator), about 23 acres." This paper 
was not stamped, and the question was not whether it 
came within the Statute of Frauds or not, but whether 
it came within the exemption in the Stamp Act of 
agreements relating to the sale of goods wares and 



(a) Waddington v. Bristow, 2 B. & P. 452. 
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merchandizes. Lord Alvanley thought it an agreement 
for the sale of goods, and something more, viz., an. 
agreement not to sell the produce of the land to any 
one else before it was severed. Heath, J., andBooke, J., 
thought a contract for the aale of non-existiiig goods 
was not within the exemption, and that as in this case 
the hops did not at the time of the sale exist as goods, 
it required a stamp. Chambre, J., thought,^ contract 
for the sale of non-existing goods was witJiin the 
exemption; he seems to have doubted whether the 
agreement proved was not within the exranption, but 
he agreed with Lord Alvanley that the agreement 
declared upon gave the purchaser an interest in the 
produce of the vendor's land. It seems probable that 
Chambre, J., would have held the agreement dedared 
on within the ith section of the Statute of Frauds, but 
it seems difficult to treat this case as directly deciding 
anything. 

In Crosby V. WadsworA (a), in 1805, the 
was trespass to the plaintiff's close growing gra 
hay. The plaintiff claimed the hay under a 
contract; Lord Ellenborough expressed an o 
that it could not be an agreement within thi 
section, because the goods did not exist as such 
time of the contract; on this opinion he aftei 
acted in Groves v, Btick, and as has been a 
observed, it is now by act of Parliament, not law, 
ever it might be then. But the judgment 
Court was that an agreement conferring an ex( 

(a) Croflby o. Wadswortb, 6 But, 602. 
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right to the growing grass was an agreement for an 
interest in land. It may be observed that on these 
pleadings the effect of the agreement was not material ; 
if the agreement did not give an exclusive right to the 
growing grass, trespass would not lie; if it did, the 
statute applied : in either case the plaintiff failed. 

In Scorell v. BoxaU (a), in 1827, on similar plead- 
ings, the Exchequer decided the same point the same 
way, whel'e the subject matter of the action was 

In both those cases the Court had to decide upon 
the contract as it was stated on the pleadings ; but in 
many cases the question depends as to the legal effect 
of the contract proved. In general, when there is 
a contract for the sale of goods in a state not yet 
fit for delivery, it is considered that the property is 
not intended to be transferred to the purchaser xmtil 
the seller has done all that he is bound to do to 
render the goods fit for deKvery, unless a conteaiy 
intention clearly appear {post, part 2), and this rule 
must apply where Ae contract is for the sale of things 
not yet rendered into goods, but which are, if the 
agreement is pursued, to be rendered into goods. The 
intention of the parties must be presumed to be to 
transfer the property in the things when in a de- 
liverable state, i. e. when severed from the soil, if that 
is to be done by the seller, and not before. There 
is no doubt on the authorities that such a contract, 
continuing executory till the subject matter of the 



(a) Scorell v. Bozall, 1 Y. & J. 396. 
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sale is converted into goods, is (now at least} sl 
contract concerning the sale of goods, and not a 
contract for the sale of an interest in land. 

Thus, in Smith v. Surman (a), in 1829, the King's 
Bench held that a verbal agreement for the sale of 
timber then growing, and to be cut by the vendor, 
was a contract for the sale of goods within the meaji- 
ing of the 17th section. Littledale, J., said, in 
deUvering judgment, " The unpression on my mind is 
" that wherever the subject matter at the time of the 
" completion of the contract is goods, wares, and 
" merchandizes, the 17th section attaches upon it, 
" although it has become goods, wares, and merchan- 
" dize between the time of making and completing the 
" contract, either by one of the parties having bestowed 
" his work and labour upon his own materials, or by 
" hi, having converted I^^on of hi, freehoM in.^ 
" goods and chattels." In that case the timber was to 
be cut by the vendors. In Sainsbury v. Matthews (ft), 
in 1838, the Exchequer held that a contract for the 
sale of potatoes not yet at maturity, at so much per 
sack, to be dug by the purchaser, was not a contract 
passing any immediate interest at all, but a contract 
for the sale of goods at a future day. Parke, B., said, 
" The contract gives no right to the land, if a tempest 
" had destroyed the crop in the meantime, and there 
" had been more to deliver, the loss would clearly 
" have fallen upon the defendant" (the vendor). " It 
^' is only a contract for goods to be sold and delivered." 

(a) Smith v. Surman, 9 B. & C. 570. 

\h) Sainsbury r. Matthews, 4 M. & W. 343. 
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The terms of the agreement by which the price was 
to depend on the number of sacks seem to be in this 
case important, and to make the distinction between 
it and the following cases : — 

In Parker v. Staniland {d)^ in 1809, the bargain 
was for the crop of potatoes in the ground in 
November, and the purchaser was to take them 
immediately ; instead of taking them immediately, he 
dug and removed them at intervals, taking the last 
about Lady Day, by which time they were damaged 
by the fix)st. The purchaser paid for all the potatoes 
he had taken away, but refiised to dig up or take away 
the potatoes in a part of the field where they were 
destroyed by fi^ost. The vendor recovered a verdict 
for their price. No question could arise upon the 
17th section, for there was both a part payment and a 
part acceptance and receipt, but a rule nisi for a non- 
suit was granted on the ground that the bargain was 
for an interest in land ; no point seems to have been 
made about the risk of loss, perhaps because it was 
considered a clear thing that the damage arose from 
the gross negligence of the purchaser who should have 
dug them up before the winter. An objection to the 
form of action, which would probably have raised the 
same point in another shape, was overruled, because 
not taken at the trial. But though the fact of the 
point not being made may weaken the authority of the 
case, it seems that Lord Ellenborough did consider 
that the contract gave the purchaser property in the 



(a) Parker «. Staniland, 11 East, 365, 
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potatoes whilst yet unsevered from the soil, and that 
a property in them was not an interest in land, 
" though," said he, " they were not in the shape 
** of personal chattels, as not being severed from the 
" land, so that larceny might be committed of them." 

In the very same week, Jime 6th, 1809, the Com- 
mon Pleas, in Emmerson v. Heelis (a), decided the 
reverse. In that case there was a sale by auction 
of a growing crop of turnips, to be dug by the pur- 
chaser, for a price less than 10/., so that no question 
could arise upon the 17th section. There seems to 
have been no express agreement as to when they were 
to be removed, but in other respects the contract 
seems identical with that in Parker v. StanUand. The 
vendor brought an action against the purchaser for 
not taking these turnips a^y. On behalf of the 
defendant several objeions were made, which were 
satis&ct^rily answeri; but a great one' was, that it 
was a contract for an interest in land, and that the 
only memorandum was that made by the auctioneer 
at the sale, and that the signature of the auctioneer 
would not bind the purchaser. The Court, after 
argument and taking time to consider, decided that it 
was an interest in land, but that the signature of the 
auctioneer was binding. From the expressions used, 
it appears that the Court thought the purchaser took 
an interest in the turnips whilst yet in the soil, and 
that it never occurred to them that there could be any 
difference between growing turnips which are emble- 



(d) Emmerson v. Heelis, 2 Taunt. 38. 
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ments, and hops and growing timber, both of which 
were instanced by the Court. 

In Rodwell v. Phillips {a)^ in 1842, the Exchequer 
thought that the following agreement : " Thomas Philips 
" agrees to sell to Mr. Rodwell the crops of fruit and 
" vegetables of the upper portion of the garden, from 
" the large pear trees, for the sum of 30Z., and Lionel 
" Rodwell agrees to buy the same at the aforesaid 
" price, and has paid 11. deposit," gave the purchaser an 
interest in the fruit before severance, and consequently 
required a stamp. The pears, however, in this case, 
were not emblements nor fixtures, but part of the 
freehold. 

The distinction between these cases, in which the 
property in the things was held to pass before they 
were severed from the soil and Sainshury v. Matthews^ 
is precisely the same as that between an ordinary 
bargain and sale, and the case oi Simmons v. Swift, (ft) 

As the parties may enter in fiict into a contract 
giving an interest in crops whilst still unsevered, it is 
desirable to inquire whether such a contract is within 
either the 4th or 17th sections of the Statute of Frauds. 
It is to be observed that emblements are not part of 
the freehold or inheritance : they go to the executor, 
and not to the heir ; they may be seized by the sheriff 
under a fi. fe., and are certainly chattels, but they are 
not goods J but are so far a part of the soil that larceny 
at common law could not be committed on them. 



(q) Rodwell v. Philipps, 9 M. & W. 502. 

(b) Simmons v. Swift, 5 B. & C. 857, poU, Fart IL 

C 
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A contract, then, for the sale of growing crops as such 
is a contract for the sale of an interest in something 
that is a part of the soil, though not a part of the 
inheritance, and whether such an interest is within 
the meaning of the 4th section of the Statute of Frauds 
or not, depends on the sense in which the words 
" lands, tenements, and hereditaments," are there used. 
In Warwick v. Bruce (a), in 1813, in which the 
contract declared on was a contract for the sale of all 
the potatoes then growing on certain lands. Lord 
EUenborough overruled an objection that the contract 
was within the 4th section of the Statute of Frauds. 
' If," said he, " this had been a contract conferring an 

* exclusive right to the land for a time, for the 

* purpose of making a profit of its growing surface,, it 

* would be a contract for the sale of an interest in 

* land. But here it is a contract for the sale of 

* potatoes at so much an acre. The potatoes are the 

* subject matter of sale, and whether at the time of 

* the sale they were covered with earth in the field or 
' in a box, still it was a sale of a mere chattel." It 

seems pretty clear that Lord EUenborough thought 
that growing crops were not part of the land within 
the 4th section, though he certainly never intimates 
an opinion that they were goods in any sense of the 
word before severance. 

In Evans v. Roberts (b)^ in 1826, the agreement 
was for the sale of a cover of potatoes, to be turned up 



(a) Warwick v. Bruce, 2 M. & S. 205. 
(h) Evans o. Roberts, 5 B. & C. 829. 
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by the vendor at the price of 61. Np question would 
arise under the 17th section, as the price was below 
101. ; but it was objected that it was a contract for the 
sale of an interest in land. Holroyd, J., pointed out 
that the purchaser was to have nothing to do with the 
potatoes till they were raised ; and, moreover, that the 
vendor might choosd which cover the purchaser was to 
have, so that he could have no interest in any. specific 
land ; but though both the^e propositions seem pretty 
clear, and either of them would have disposed of the 
case, Bayley, J. and Littledale, J. took the opportunity 
of giving their opinions on the law at some length. 
Bayley, J. held that emblements and fixtures were 
not land within the 4th section, and expressly dissented 
from the opinion in Emmerson v. Heelis^ (2 Taunt. 38, 
awfe, J). 16,) which he treated as a dictum not necessary 
for the decision of the case (a). Littledale, J. at some 
length gave an opinion that land in the 4th section 
^' meant land taken as mere land, and not its annual 
" growing productions." This opinion is in accordance 
with what appears to have been Lord EUenborough's ; 
but Bayley, J. went fiirther, and stated that growing 
crops were mere goods, and might be recovered under 
a count for goods bargained and sold, and he stated 
less distinctly, that a contract for the sale of them was 
within the 17th section. These two last propositions 



(a) This was a misapprehension of the learned judge, as it was a 
necessary point to be decided before the point on which the judgment 
was given could arise ; indeed, the whole of ihls judgment of Bajlej, J. 
is open to his own observation, it was not much considered, for it was 
unnecessary to the decision of the case then before the Court. 

c 2 
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fieem, however, exceedingly questionable, and no au- 
thority is given for either. In Mayfidd v. TTa&fcy (a), 
an outgoing tenant was allowed to keep a verdict on 
a count for crops bargained and sold, which he had 
obtained against the incoming tenant, who had 
agreed to take them at a valuation; and in HaUen 
V. Bunder (&), in 1834, the Exchequer held that 
counts for fixtures bargained and sold were sufficient. 
But in the latter case it was expressly decided, that an 
agreement for the sale of fixtures between the land- 
lord and the outgoing tenant was not a sale ofgoodsy 
either within the Statute of Frauds or the meaning of 
a count for goods sold and delivered. It may be 
observed, that in both these cases the land was to pass 
to the purchaser, and the agreement was rather an 
abandonment of the vendor's right to diminish the 
value of the land, than a sale of anything; but it 
seems difficult to make that consistent with the 
opinion of Bayley, J. in Evans v. Roberts: if a con- 
tract for a sale of crops or fixtures to one who takes 
the soil is only an abandonment of a right to sever 
them, it seems to follow that a sale of them in their 
unsevered state to one who does not take the soil, is 
only a transfer of the right to sever them. 

The last case on the subject is Jones v. Flint (c), in 
1839. There crops were sold by parol, and it was 
agreed that the vendor's cattle should run with the 
purchaser's in the after grass. There had been part 



(a) Mayfidd v. Wadsley, 3 B. & C. 357. 
(6) Hallen «. Bander, 1 C, M. & B. 267. 
(c) Jones V. Flint, 10 A. & £. 754. 
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payment. The declaration was for crops bargained, 
sold, and carried away. The Court held, that it was 
clear that the crops were not an interest in land, and 
they considered the agreement about the after grass 
to amount to an agreement that the purchaser's cattle 
should eat the vendor's grass; not that the grass 
should become the purchaser's and the vendor's 
cattle eat it. They held, therefore, that there was no 
contract for the sale of an interest in land within the 
4th section. No question arose about its being a sale 
of goods within the 17th section, as the part payment 
put an end to any objection upon that ground. 
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CHAPTER 11. 



OF THE FIRST EXCEPTION. 



Section I. — What constitutes an acceptance, 
II. — And an actiud receipt. 

Having considered what contracts are within the 
17th section of the Statute of Frauds, it becomes 
necessary to inquire what circumstances will satisfy 
the statute. It will be observed, on looking at the 
language of the statute that there are three different 
modes pointed out in which the contract may be made 
good, and it is convenient to treat of each of the three 
ways separately. First, then, what is meant by the 
first exception, viz., "except the buyer shall accept 
" part of the goods so sold, and actually receive the 
^* same." 

If we seek for the meaning of the enactment, judging 
merely fromits words, and without reference todecisions, 
it seems that this provision is not complied with unless 
the two things concur : the buyer must accept, and he 
must actually receive part of the goods; and the 
contract will not be good unless he does both. And 
this is to be borne in mind, for as there may be an 
actual receipt without any acceptance, so may there 
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be an acceptance without any receipt. In the absence 
of authority, and judging merely from the ordinary 
meaning of language, one would say that an acceptance 
of part of the goods is an assent by the buyer, meant 
to be final, that this part of the goods is to be taken 
by him as his property under the contract, and as so 
far satisfying the contract. So long as the buyer can, 
without self-contradiction, declare that the goods are 
not to be taken in Ailfilment of the contract, he has 
not accepted them. And it is immaterial whether his 
refiisal to take the goods be reasonable or not. If he 
refuses the goods assigning grounds false or frivolous, 

not accept the goods, and the question is not whether he 
ought to accept, but whether he Aa^ accepted them. 
The question of acceptance or not is a question as to 
what was the intention of the buyer as signified by his 
outward acts. 

The receipt of part of the goods is the taking pos- 
session of them. When the seller gives to the buyer 
the actual controul of the goods, and the buyer accepts 
such controul, he has actually received them. Such a 
receipt is often evidence of an acceptance, but it is not 
tlie same thing ; indeed the receipt by the buyer may 
be, and often is, for the express purpose of seeing 
whether he will accept or not^ K goods of a particular 
description are ordered to be sent -by a carrier, the 
buyer mUst in every case receive the package to see 
whether it answers his order or not, it may even be 
reasonable to try part of the goods by using them; 
but though this is a very actual receipt, it is no 
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acceptance so long as the buyer can consistently 
object to the goods as not answering his order. It 
follows from this that a receipt of goods by a carrier 
or on board ship, though a sufficient delivery to the 
purchaser, is not an acceptance by him so as to bind 
the contract, for the carrier if he be an agent to 
receive, is clearly not oxie to accept the goods. 

On the whole the eases are pretty consistent with 
these suggestions and with each other, as to what 
forms an acceptance within the statute, though not as 
to the strength of the proof required to establish it. 
On the question of what constitutes an actual receipt 
there is some difficulty in reconciling the cases, but 
we shall return to this part of the subject after citing 
a few cases to show what is an acceptance^ 

In Hinde v. Whitehouse (a), in 1806, sugar was 
sold by auction under this, amongst other conditions : — 
'' The sugars to be taken with all faults and defects, as 
** they now are at the King's weights and tares, with 
" the allowance of draft or re-weighed, giving up the 
" drafty Previously to the sale samples were drawn 
from each hogshead. It was proved that the samples 
used at such sales were always delivered to the 
purchasers as a part of their purchase to make up the 
quantity, and that in this particular case the samples 
had been delivered to and kept by the defendant, who 
was the highest bidder for sugar at a price above lOZ. 
The defendant's counsel contended that the samples 
were accepted as specimens only and not as part of 

(a) Hinde ». Whitehouse, 7 East, 558. 
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the goods sold, but the Court of King's Bench decided 
otherwise. Lord EUenborough, in delivering judgment, 
said, " inasmuch as the half-pound sample of sugar out 
" of each hogshead in this case is by the terms and 
" conditions of sale, so far treated as part of the entire 
" bulk to be delivered, that it is considered in the 
" original weighing as constituting a part of the bulk 
" actually weighed out to the buyer, and to be allowed 
" for specifically if he should choose to have the com- 
" modity re-weighed, I cannot but consider it as a part 
" of the goods sold imder the terms of the sale, ac- 
" cepted, and actually received as such by the buyer ; 
" and although it be delivered partly alio intuitu^ 
" namely, as a sample of quality, it does not therefore 
" prevent its operating to another consistent intent; 
" also in pursuance of the purposes of the parties as 
" expressed in the conditions of sale, namely, as a part 
" delivery of the thing itself as soon a>s in virtue of the 
" bargain the buyer should be entitled to retain^ and should 
" retain it accordingly.^^ There could be no question 
in that case that the buyer had actually received the 
samples, and it is difficult to give a more concise and 
accurate definition of the time when an actual receipt 
becomes an actual receipt and acceptance than is con- 
tained in the last few words above quoted. 

In Philips V. BistoUi(a)^ in 1824, the sale was at 
an auction, one of the conditions being that the buyer 
was to pay SOL per cent, upon being declared the 
highest bidder, and the residue before the goods were 
removed. The defendant had some earrings knocked 

(a) Philips V, Bisfolli, 2 B. & C. 511. 
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down to him at 88/. : they were handed to him ; after 
three or four minutes he returned them, stating that he 
thought the bidding was 48/. The auctioneer brought 
an action for the price and Abbott, C. J. told the jury 
that if there was no mistake as to the bidding, there was 
in law an acceptance and actual receipt. The jury 
£)und there was no mistake and a verdict was entered 
for the plaintiff. , The Court of Bang's Bench granted 
a new trial, because the delivery of the earrings to 
the purchaser, who had neither paid deposit nor price, 
was at most but very slight evidence that the vendor 
parted with the right of possession, and that the 
keeping the goods for a few minutes was but slight 
evidence of an acceptance by him as owner ; in short, 
they, thou^t that. the purchaser was not proved to 
be either, in the language of Lord EUenborough. above 
quoted, " entitled in virtue of the bargain to retain," 
nor. to have "retained accordingly." The two cases 
agree most accurately as to what must be proved, 
though it may be that Lord EUenborough would have 
thought the evidence in Philips v. BistoUi sufficient, 
whilst, perhaps, the Judges of 1824 would have 
hesitated in Hinde v. Whitehouse. 

Li Kent v. Huskisson (a), in 1802, the fects seem 
all to have been truly stated in a letter from the de- 
fendant to the plaintiff: " After receiving a letter from 
*^ your house in town, stating the bale of sponge was 
" sent by your directions, I called in a friend or two 
" who are competent judges of the article, and asked 
"them to say, according to the present price of 



(a) Kent ». Huskisson, 3 B. & P. 233. 
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" sponge, what it was worth. The answer was, not more 
" than six shillings per pound : have therefore returned 
" it to you by the same conveyance." There had been 
a verbal contract for the sale of more than lOl. worth of 
sponge, at 1 Is. per pound. The Common Pleas were 
dear that these facts did not amount to an acceptance 
and receipt. Heath, J. observed, that the vendee, to 
bring the case within the words of the statute, must 
" both accept and receive. Now that acceptance I can- 
^^ not consider to be any other than the ultimate accept- 
^^ ance, and such as completely affirms the contract?' 
Chflin^bre, J. said, " Certainly there was no acceptance 
^^ of the goods by the defendant, unless we can consider 
« arefosal to axscept as amounting to an acceptance." 
In Hanson v. Armkage (a), in 1822, the Emg's 
Bench decided that a receipt by the purchaser's cus- 
tomary carrier was no acceptance; and in Acehal v. 
Lmf{h\ in 1834, the Q(»nmon Pleas ruled the same 
point of a recdpt on board a ship chartered by the 
purchaser. The reason assigned in both cases was the 
satne :' the purchaser might still coniEdstently object to 
the goods when they come to his hands, in other 
Words, the agent was not an agent having authority to 
acce{>t tbe goods, tiiough he had authority^ to receive 
them. These cases are inconsistent with and must 
be considered ^ overruling a Nisi Prkis >decision of 
Chambr^, J. {c)\ m 1814,' in which he considered that 
the purchaser constituted the usual carrier his agent 
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(a) Hanson v. Armitage, 5 B. & A. 557. 
\h) Acebal r. Leyy, iaBing.d76. 
(c) Hart e. Sattley, 3 Camp. 5fi8. 
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to accept and receive. The Queen's Bench, however, 
in a recent case, seem rather to have taken pains to 
avoid acting on this doctrine, a^ if they doubted it. (a) 



Section II. — What constitutes an actual receipt 

The cases, as has been already observed, are not 
quite so easily reconciled upon the question of what 
constitutes an actual receipt. There can be no ques- 
tion, that an actual removal of the goods by the pur- 
chaser is an actual receipt by him; and. when the 
goods are in the hands of a third party it is pretty 
clear that as soon as the vendor the purchaser and 
the bailee agree together that the bailee shall cease 
to hold the goods for the vendor and shall hold them 
for the purchaser, that is an actual receipt by the 
purchaser, though the goods themselves remain un- 
touched. They were in the possession of an agent for 
the vendor and so in contemplation of law, in that of 
the vendor himself, and they become in the possession 
of an agent for the purchaser and so in that of the pur- 
chaser himself; and it (5an make no difference, whether 
this is by a change in the person of the holder of the 
goods or merely in his character. So fer the question of 
whether there has been a receipt of part of the goods 
by the purchaser or not is identically the same as 
whether the vendor has so parted with possession as to 
put an end to his lien as to that part of the goods. 

Thus, in BentaU v. Bum^ (b) in 1824, the King's 

(a) See Coates v. Chaplin, 3 Q. B. 488. 

(b) BentaU v. Burn, 3 B. & C. 423. 
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Bench decided that the acceptance and receipt of a 
delivery order not lodged with the warehousemen did 
not bind the bargain: till the warehou'sekeepers as- 
sented to hold the property as agents to the vendee 
they held it as agents of the vendor and whilst they 
did so there could be no actual acceptance (receipt ?) 
of the goods. 

But when the goods are in the custody of the vendor 
himself or his immediate servants and not of a middle- 
man, there is a difficulty. It will be shewn in its 
proper place (post^ Part III.)? t^^* when the purchaser 
or his assigns and the vendor come to an agreement 
that the vendor shall cease to hold the goods as vendor 
and shall hold them as an agent of the owner of the 
goods, his rights as vendor are gone ; and though the 
cases now shew that such an agreement between the 
vendor and the original purchaser himself must be 
proved by stronger evidence than one between him 
and a subvendee, it does not seem disputed that such 
an agreement may be made. At one* time, the weight 
of authority was that such an agreement was to be 
readily presumed; now the weight of autiiority is, 
that such an agreement must be very distinctly proved, 
and that unless the vendor's lien on some part of the 
goods be gone there cannot be an actual receipt. 

In Chaplin v. Rogers^ (a) in 1800, the plaintiff, by 
a verbal agreement, sold to the defendant for tnore 
than lOZ., a stack of hay, which he represented to be 
good. The hay remained in the plaintiff's stack-yard. 



(a) Chaplin v. Rogers, 1 East, 195, n. 
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The defendant seems to have expressed an opinion 
that the hay was bad, but s(Hae time after, one Iioft, 
having agreed for the purchase of part of the hay 
trom him at an advanced price, the defendant told 
him to giQ and see if it was good. Loft not only 
thought it good, but took away part without the 
knowledge or assent of the defendant. The part re- 
sold to Loft seems to have been for less than 10/., in 
which case, the bargain between him and the defendant 
may have been bint^g, so that the defendant could 
not have revoked the authority ^ven to Loft by it, 
bat the case does not seem to have turned on that. 
It was left to the jury to say, if there had been an 
acceptance, and they having found' there was, the 
King's Bench would not disturb their verdict. The 
expreswons used by Lord Kenyon in delivering 
judgment, show that he thought there might be an 
acceptance and actual receipt without a remo^ of the 
goods; and that the conduct of the defendant, in bar- 
gaining about the re-sale, was an admission that the 
contract was good; but he winds up by saying, "as 
" upon the whole justice has been done, the verdict 
"ought to stand;" which almost means that the 
verdict was contrary to evidence. This case, there- 

£01*- (inpR not. dwndo Tniif!b. 
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spills had been, cut in the presence of both parties, 
and the purchaser's initials were maarked on the casks, 
which remained in the vendor's cellars. It was ob- 
jected, that the bargain was void by the Statute of 
Frauds, but Lord EUenborough held that the marking 
of the casks in the presence of all parties amounted to 
a delivery, and that though there had been an in- 
cipient delivery sufficient to take the case out lof the 
Statute of Frauds, yet that delivery not having been 
perfected, the {daintiff had a right of action to recover 
damages for the non-completion pf the contract. 

In Hodgson v. Le Bret (a), in 1808,. tjie same Judge 
ruled that the purchaser having written her name on 
some goods to denote that she had purchased them, 
though they remained in the vendor's shop, took the 
case out of the statute; Parke, J., has obseTved, 
" that in the older cases the Court did not advert to 
" the words of the statute (6)." Certainly, m Ander- 
son V. Scott^ Lord EUenborough, if the words of the 
statute were present to his mind, must have thought 
that there might be an actual receipt without any 
delivery, which is not the popular meaning of the 
words. It appears from Hwrry v. Mangles (c), that 
Lord EUenborough considered the vendor's rights 
gone under circumstances but Uttle stronger than 
those existing in Hodgson v. Le Bretj and Anderson v. 
Scott. He seems to have thought that the circumstance 
of the purchaser exercising acts of ownership with 

(a) Hodgson o. Le Bret, 1 Camp. 288. 

(6) 9 B. & C. 577. 

(c) Hurry o. Mangles, 1 Camp. 452. 



82 THE SEVENTEENTH SECTION OF THE STAlrUTB, [PARTI- 



the assent of the vendor, proved a complete agreement 
between them to consider the possession of the vendor as 
thenceforward that of a mere agent of the purchaser. 
In Elmore v. Stone (a)^ in 1808, the Common Pleas 
acted upon this principle. In that case the defendant, 
the purchaser of horses under a verbal agreement 
from t^e plaintiff, a Uvery stable keeper, had sent him 
word that he would have the horses, but that as he 
had neither servant or stables, the plaintiff must keep 
them at livery for him. The plaintiff assented, and 
moved the horses into another stable (which, however, 
seems material only as an indication of assent). The 
Common Pleas, after taking time to consider, held 
that the bargain was bound. Mansfield, C. J., in de- 
livering the opinion of the Court, said, " After the 
defendant had said that the horses must stand at 
livery, and the plaintiff had accepted the order, it 
made no difference whether they stood at livery in 
the vendor's stable, or whether they had been taken 
away and put in some other stable. The plaintiff 
possessed them from that time not as owner 
(vendor ?) of the horses, but as any other livery 
stable keeper might have them to keep. Under 
many events, it might appear hard if the pkintiff 
should not continue to have a lien upon the horses 
which were in his own possession, so long as the 
price remained unpaid; but it was for him to 
consider that before he made his agreement. After 
he had assented to keep the horses at livery, they 



(a) Elmore r. Stone, 1 Taunt. 458. 
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" would on the decease of the defendant have become 
^^ general assets ; and so if he had become bankrupt, 
" they would have gone to his assignees. The plaintiff 
^^ could not have retained them, though he had not 
" received the price.'^ 

In Blenkinsop v. Clayton (a)^ in 1817, after a verbal 
sale of a horse, the purchaser offered to resell it to a 
third party, but afterwards reftised to go on with the 
bargain : the vendor brought an action for the price, 
and on proof of the facts above-stated had a verdict 
subject to leave to move to enter a. nonsuit, on the 
ground that there was nothing to satisfy the statute. 
The Court of Common Pleas thought that there might 
be some evidence of a delivery, and therefore granted 
a new trial, not a nonsuit. 

In all these cases there seems to have been ample 
evidence of an acceptance of the goods, but scanty 
evidence of any actual receipt, if by that is to be un- 
derstood a taking of possession ; mdeed, in Blenkinsop 
V. Clayton, as reported, there seems to have been none. 
Aft;er the decision of that last case, the current of 
authority set the other way. 

In Howe v. Palmer (b), in 1820, there was a verbal 
sale of 12 bushels of tares at 1/. per bushel, the pur- 
chaser to send for them. The purchaser said he had 
seen the tares, and had no immediate use for them, 
he therefore requested that they might remain at the 
vendor's till seed time, to which the vendor assented. 
The vendor then went home, measured out 12 bushels, 

(a) Blenkinsop v, Clayton, 7 Tanint. 597. 
(ft) Howe V. Palmer, 3 B. & A. 321. 

D 
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and se* them aaide for the purchaser. The King's Bench 
held that these fSstcts did not amount to an acceptance 
and receipt. The case was distinguished by the Court 
fcom Elnuyre v. SUme^ (1 Taunt- 458), but Bayley, J. 
expressed a doubt if that case was well decided. 

In Tempest v. Fitzgerald (a), in the same year, the 
facts were, that a horse was sold by parol for 45/. 
ready money; after the sale, the purchaser mounted 
him and tried him, and made some changes in his 
harness ; he then asked the vendor to keep him another 
week, the vendor said he would to oblige him ; before 
the week expired the horse died, and the question was 
who should bear the loss ? The King's Bench decided 
that these acts could not amount to an acceptance and 
receipt, unless the purchaser had a right under the 
bargain to take away the horse. He could not take 
away the horse unless he paid the price, or the vendor 
waived his right of lien, which the fiswjts did not show. 

In Carter v. Touissamt {b\ A. d. 1822, the facts 
approached very nearly indeed, to thpse in Elmore v. 
Stone^ (1 Taunt. 468). The defendant purchased by 
parol from the plaintiffs, a horse for 80Z. ; the horse 
was by the defendant's consent and approval fired, and 
the . plaintiffs agreed to keep him for twenty days 
without charge; at the end of the twenty days ihe 
plaintiffs sent the horse to grass at the defendant's 
request, but entered it in their own name, as the 
defendant • wished to conceal his having bought it. 



(a) Tempest v. Fitzgerald, 3 B. & A. 680. 
Qi) Carter v. Touissaint, 5 B. & A. 855. 
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The King's Bench held that the plainti^ must be taken 
to have kept possession in their character of vendors 
until something showed an abandonment of their Uen, 
and that so long as there was nothing to divest them 
of their possession in the character of vendors, there 
could be no receipt by the purchaaer within the Statute 
of Frauds. The Court made some attempt to dis- 
tinguish the case from Elmore v. Stone^ on the ground 
that in that case there was a change of stables, but 
that fact the Common Pleas had expressly declared to 
be immaterial. The two cases are agreed in this, that 
there could not be a receipt till the vendor's lien was 
divested, but they differ as to what is sufficient to 
devest the lien. 

In Baldey v. Parker (a), in 1823, the defendant 
bargained in the plaintiff's shop for goods above the 
value of lOZ., some of the articles were measured in 
his presence, some he marked in pencil, some he 
assisted in cutting from a larger piece. The King's 
Bench decided that there was no evidence that the 
bargain was bound, the ground of their decision is 
concisely stated by Holroyd, J. " Upon a sale of 
" specific goods for a specific price, by parting with 
" the possession the seller parts with his lien. The 
" statute omtemplates such a parting with the pos-* 
^^ session, and therefore as long as the seller preserves 
" his control over the goods so as to retain his lien, he 
" prevents the vendee from accepting and receiving 
^^ them as his own within the meaning of the statute." 

(a) Baldey v. Parker, 2 B. & C. 37. 

D 2 
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This case very closely resembles Anderson v. Scott, 
(1 Camp. 236, n.) and Hodgson v. Le Bret^ (1 Camp. 
233) in the facts. It seems that the dijSerence between 
the decisions is rather on the practical application of 
the law than its nature ; Lord Ellenborough seems to 
have thought that the vendors had abandoned their lien 
under circumstances which in Baldey v. Parker were 
held not to be any evidence of such abandonment. 

hiSmiihv.Surman(a)j in 1829, the King's Bench, of 
which Littledale, J. and Parke, J. had become members, 
acted on the principle laid down in Baldey v. Parker. 

In Maherley v. Shepherd (6), in 1833, the plaintiff, 
under a verbal contract, was building a waggon for the 
defendant ; the defendant furnished a tilt and ironwork^ 
which he fixed on the waggon whilst it was building. 
The plaintiff brought an action for goods sold and 
delivered, and was nonsuited. The Court of Common 
Pleas refused to set aside the nonsuit. It is difficult 
to see how any question on the Statute of Frauds could 
arise, as according to the report there was hot the 
shadow of proof that the goods were delivered, and theise 
was no count for goods bargained and sold, or for not 
accepting goods. But the report probably is in some 
respect inaccurate, for the Court did consider the 
question of whether the bargain was bound, and they 
decided it was not. " The plaintiff," said Tindal, C. J. 
" retained his lien upon the waggon, and there was 
** nothing in the facts that denoted any intention 
" either to deliver or accept. The circmnstances of 



(a) Smith v. Surman, 9 B. & C. 561. 
Qi) Maberlej v. Shepherd, 10 Bing. 99. 
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" the case certainly leave it open to doubt whether 
" the statute has been complied with or not, but we 
" thmk it the duty of the plaintiff to free the case from 
^^ all doubt, and where any remains, that it is safer to 
" adhere to the plain intelligible words of the statute, 
^^ which point as clearly as words can to an actual 
" deUvery and an actual receiving of part or the whole 
" of the goods sold." 

In Bin V. Bament (a), in 1841, the defendant having 
bargained for a quantity of brushes from the plaintiff, 
saw them at the warehouse of the plaintiff's agent, 
Hervey (by name), and directed a boy to alter the mark 
on them, and to send them to St. Catherine's Wharf. 
There was a signature obtained by a trick after action 
commenced to a receipt for the goods. The Exchequer 
set aside a verdict which the plaintiff had obtained for 
goods sold and deUveredaud entered a nonsuit. Parke, 
B. said, " To take the case out of the 17th section there 
^^ must be both delivery and acceptance, and the question 
" is, whether they have been proved in the present case. 
" I think they have not ; I agree that there was evidence 
" forthe jury of acceptance, or rather of intended accept^ 
^^ ance. The direction to mark the goods was evidence 
" to go to the jury quo animo^ the defendant took pos- 
" session of them, so also the receipt" (t. e. the receipt in 
writing, signed by the defendant) " was some evidence 
" of an acceptance; but there must also be a delivery, 
^^ and to constitute that, the possession must have been 
" parted with by the owner, so as to deprive him of the 
" right of lien; Harvey might have agreed to hold the 



(a) BiU V. Bament, 9 M. & W. 37. 
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^^ goods as the warehouseman of the defendant, so as 
" to deprive himself of the right to refuse to deliver 
" them without payment of the price, but of that there 
" was no proof." 

In Edan v. Pudjield (a)^ in 1841, the case was 
reversed : the vendor sold the goods to his fector, who 
had the goods in his possession at the time of sale. 
The Queen's Bench held, that if the jury thought he 
had taken to them as purchaser, it was sufficient to 
satisfy the statute. 

There are some expressions used in the judgment of 
the Queen's Bench in Dodsley v. Varley (6), in 1840, 
which are apparently at variance with the principle of 
the other modem cases, but the expressions there used 
when construed with reference to the point before the 
Court do not necessarily shew that the Queen's Bench 
took a different view of the law from that taken in the 
other cases. It seems better to insert the report at 
length (so&r BBitbears on this point) rather than run 
the risk of omitting something material m abridging it. 
The plaintiff had obtained a verdict on a count for 
goods bargained and sold, and an application was made 
to the Court to set aside this verdict. Lord Demnan 
delivered the judgment of the Court : " It was con- 
" tended," said he, " that there was no contract com- 
" pleted by delivery and acceptance, so as to satisfy the 
" Statute of Frauds. The facts were, that the wool was 
" bought while at the plaintiff's ; the price was agreed 
" on, but it would have to be weighed : it was then 



(a) Edan o. Dudiield, 1 Q. B. 306. 
(6) Dodsley v. Varley, 12 A. & £. 632. 
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" removed to the warehouse of a third person, where 
" Bamford collected the wools which he purchased for 
" the defendant from various persons^ and to which 
" place the defendant sent sheeting for the packing up of 
" such wools. There it was weighed, together with the 
" other wools, and packed, but it was not paid for; it 
" was the usual course foi* the wool to remam at this 
" place till paid for. No wish was expressed to take the 
" opinion of the jury on the feet of Bamford's agency, 
"the defendant's counsel acquiescing in that of the 
" Judge, provided the circumstances would amount to 
" it in point of law ; we agree that they might, therefore 
" all these must be taken to be the acts of the defendant. 
" Then he has removed the plaintiff's wool to a place 
" of deposit for his own wools ; he has weighed it with 
" his other purchases of wools ; he has pdcked it in 
"his own sheetmg; everythmg is complete but the 
" payment of the price. It was argued, that because 
" by the course of dealing he was not to remove the 
" wool to a distance before paytoeht bf the price, the 
" property had not passed to Mm, or that the plaintiff 
" retained such a lien upon it as was inconsistent with 
" the notion of an actual dielivery. We think that, 
" upon this evidence, the placte to which the wools 
" were removed must be considered as the defendant's 
" warehouse, and that he was in actual possession of 
" it there as soon as it was weighed and packed; that 
" it was thenceforward at his risk,' and if burnt must 
" have been paid for by him. Consistently with this, 
"however the plaintiff had, not what is commonly 
" called a lien determinable on the loss of possession, 
"but a special interest sometimes but improperly 
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^^ called a lien groimig out of his original ownership, 
^^ independent of the actual possession, and consistent 
" with the property bemg in the defendant. This he 
" retained in respect of the term agreed on, that the 
" goods should not be rranoved to their ultfanate pla<^ 
" of destmation before payment ; but this lien is con- 
^^ sistent, as we have stated, with the possession, 
" having passed to thebuyer : so that there may have 
" been a delivery to and actual receipt by him. This 
" we think is the proper conclusion upon the present 
" evidence, and there will be no rule." 

It seems perfectly dear, that if Bamford was the 
defendant's agent, there was ample evidence of such 
an appropriation of the specific wools as would convert 
the agreement to seU into a bargain and sale, and (if 
the Statute of Frauds were out of the way) transfer 
the property and consequent risk to the defendant. 
The only question, therefore, in the case was, whether 
the facts shewed such a receipt of the goods as is con- 
templated by the Statute of Frauds. The argument 
for the defendant seems to have been that the agree- 
ment by which the purchaser was not to remove the 
wool till paid for, shewed that the acts done to the 
wool could not be done with the intention to give him 
possession. The Court, however, seem to have thought 
that the facts shewed an unequivocal delivery of the 
actual possession, and consequently that the agreement 
could only operate by giving such rights to the vendor 
as were consistent with an actual delivery of possession 
to the purchaser. In Howes y.BaU(a)j it was decided 
that an agreement of this kind did not confer, on the 

(a) Howes v. Ball, 7 B. £( C. ^84. 
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vendor any right either of property or possession in the 
goods actually delivered, but at most operated as a 
personal license from the purchaser. Probably the 
Queen's Bench, in Dodsley v. Varleyj would have come 
to the same decision if it had been material to deter- 
mine what rights Dodsley had in the wool, but that 
being perfectly immaterial to the question then before 
the Court, they did not consider that point. The 
judgment, therefore, in Dodsley v. Varhyj cannot be 
taken to shew that the Queen's Bench thought that 
there might be an actual receipt of goods by the pur- 
chaser within the meaning of the Statute of Frauds 
without such a taking of possession by him as would 
completely determine the vendor's rights in the part of 
the goods so received, and consequently the case does 
not affect the authority of Baldey v. Parker^ (2 B. & 
C. 37), and the other cases before quoted. 

It may therefore be considered as settled, that the 
construction of the statute is that so concisely and 
clearly stated by Hoboyd, J., in Baldey v. Parker (a), 
and repeated in almost the same terms by Parke, B. 
in Bill V. Bament(b), namely, that the facts which 
prove that part of the goods have been delivered and 
taken into the purchaser's control, so as to determine 
the vendor's possession of that part, prove that he has 
actually received them, and that nothing short of such 
a delivery and taking can amount to an actual receipt 
by the purchaser within the meaning of the Statute of 
Frauds. 



(a) Baldey o. Parker, 2 B. & C. 37, anie^ p. 35. 

(b) BiU V. Bament, 9 M. & W. 37. 
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OF THS 8BC0in> SXCEFHON. 



The second exception, viz.^ " Except the buyer shall 
" give somethmg in earnest to bind the bargain or 
" in part payment," need not detain us long. The 
words have in practice been found so intelligible that 
there is only one case in which any decision on the 
meaning of this clause is reported, and that decision 
seems almost self-evident. In Blenkinsop v. Clayton (a), 
the buyer drew a shilling across the purchaser's hand, 
and put it in hiB own p4et to stoike the bargain, J 
the Court of Common Pleas thought that he had not 
given anything in earnest. 

It need only be observed, that there cannot be any 
payment unless it is accepted as well given as payment. 

(a) Blenkinsop v. Clayton, 7 Taunt. 597. 
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CHAPTER IV. 



OF THE THntD EXCEPTION. 



What is a sufficient memorandum. 
What is a sufficient signature. 
Who is an agent authorized to sign. 

The third exception, " Except that some note or 
" memorandum in writing of the said bargain be made 
" and signed by the parties to be charged by such con- 
" tract or their agents thereunto lawfiilly authorized," 
is probably that which would be most apt to mislead 
a person not acquainted with the decisions. It is to 
be observed that the statute does not interfere with 
the rules of evidence applicable to written testimony (a). 
A signed note or memorandum of the bargain is one 
way of making the contract good, but the legal effect of 
such a note or memorandum upon the proof of the 
contract is left entirely as it was at common law. 
It is perfectly competent for persons who are entering 



(a) It would be too much of a digroBsion to attempt to state with 
precision the kiws of evidence renting to written contracts, but so much 
of the construction of this section depends on a knowledge of that law, 
that it seems proper to try to state the leading principles of it, though 
without attempting to give the qualifications necessary to render such a 
statement accurate and withdut attempting to collect the authorities; 
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into any agreement either to have the whole terms o£ 
it reduced to writing, or to make their agreement with 
reference to some previously existing writing, and 
if they do so, whether the writing be signed or not the 
parties must be bound by its contents; tiiey are not 
allowed by the law to show that tiiere was a mistake, 
I and that they intended to agree to something different 

\ from what is stated in the writing for the very object 

of agreeing to a writing is to prevent disputes about 
what they intended ; this rule of law is very inflexible : 
And if the parties have expressed their assent to the 
reduction of the whole contract to writing, they are in 
general prohibited fix)m adding anything to the terms 
expressed in the writing : this is to be understood of 
terms that require an agreement between the parties, 
for where the terms reduced to writing are such that 
a legal duty would result, that legal duty is added to 
the terms of the contract. To this last rule, however, 
there is a wide class of exceptions, arising from local 
customs and the usage of particular trades. 

But there is no rule of common law to prohibit the 
parties from making an agreement part only of which 
is to be proved by writing. K the parties say in sub- 
stance, " we agree to the terms contained in such a 
** writing, with the exceptions and additions which at 
" such a time were agreed upon by word of mouth ;" 
there is no legal objection to this. Parol evidence 
may be used to show what the exceptions and additions 
are, the writing is conclusive as to the rest. 

When either the part or the whole of an agreement 
is thus reduced to writing, the agreement cannot (in 
g^ieral) be proved by any other means than by showing 
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what the contents of the writing ore, so that indepen- 
dently of any statute the writing is a necessary part 
of his case who seeks to prove the agreement. But if 
the terms are put in writing, but not as a matter of 
compact between the parties to settle what the terms 
are, the case is different. K the writing is made by a 
byestander, without any authority fix)m the parties, 
the writing is not evidence at all, though it may be 
used to refresh the memory of him who made it. K 
one of the parties only authorized the making of the 
memorandum, or afterwards admitted its accuracy, it 
is evidence against him as an admission, but not in law 
either indispensably necessary for the proof of the con- 
tract, or conclusively binding upon him against whom 
it is evidence. 

Now the Statute of Frauds leaves this law quite as 
it was before. K the contract, or part of it, is in 
writing, the writing must be proved, though there has 
been a part payment or a part acceptance and receipt ; 
and if the writing is a part of the agreement it must 
be proved, though it would not satisfy the third 
exception, either because it is not signed, or for any 
other reason. And the writing, when proved, has 
just as much effect in settling conclusively what the 
terms of the bargain are, as it would have had if the 
Statute of Frauds had never been passed. The proof 
of the writing is as indispensable and as conclusive in 
a contract for the sale of goods for more than 10^., ad 
in one for the sale of goods for less than lOZ., and not 
more so. And when a party has signed a memorandum 
of the terms of the contract, which is not more than an 
admission of the terms of the contract, the other party 



t^ 
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is not forced to use this evidence, if he can in any 
other nny satisfy the exceptions in the statute, and if 
he does use it the memorandum does not bind the 
other party more than a similar admission would 
have done if the price had been less than 10/. It is 
strong evidence of what the agreement is, but it is not 
the agreement itself. It may make the contract good, 
because it is in writing and signed, and for the same 
reason it is capable of clear and undeniable proof, but 
its effect in settling the terms of the contract is no 
greater than that of a similar admissicm made by word 
of mouth. 

To return to the statute. There are three siubjects 
of inquiry: — What is ^^a note or memorandum in 
" writing of the bargain?" 2ndly, What is meant by 
being ^^ signed by the parties to be charged by such 
" contract?" 3rdly, Who are " their agetits lawfully 
" authorized?" 

Now as to what is a note or memorandum in 
writing of the bargain, it is to be observed, that by 
the express words of the statute it is to be m vimiing^ 
and it has be^ held, tiiat this means that the tmting 
must contain in itself Efficient matter to amount to 
the note or memorandum, without calling in any 
parol testimony to supply the deficiency. If the very 
paper signed contains in itself the whole that is 
reduced to writing, the only question is, whether that 
is sufficient matter to constitute a memorandum of 
the bargain ; but if there be sufficient matter to make 
a memorandum written on separate pieces of paper^ 
no one of which by itself contains enough, the question 
arises, if the memorandum of which the contents of these 
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several papers ^ evidence, h aU/m writing or not j if 
the contents of the signed papei^ themseLves niake re- 
ference to the others so as to showil^ internal eviiknce 
that the papers ref^ to ea^h other, they may foe aU taken 
together as one memorandum in writing ; but if it is 
necessary in order to connect themy to give evidence of 
the intention of the patties that they should be con- 
nected, shown by eircumstances not apparent on the £ioe 
of the writings, the memoran/dnm is not all in writing, 
for it consists partly of the contents of the writings and 
partly of the expression of an intention to unite them, 
and that expression is not in writing. If, indeed^ the 
separate papers wereat the timeof thesignatureattached 
to each other, they th^a in substance formed one paper, 
and a subsequent separatimi of them canmot prerent 
the memorandum from having once existed. 

In Smde v. Whitebait8ai{a)^ in 1806^ the sale. was 
by auction, subject to certain conditions; a paiper 
containing the conditions was iread by the auctioneer 
and then, laid on ihisdesk; he wrote down the pur- 
chaser's name opposite the lots in. his caA^c^ue^ which 
was headed, ^^ To be sold by auction, > for parttddars 
a^^ly to Thomas Hin^'' but contained no internal 
refer^ice to the conditions. The King's*. Bench held 
that the bargain was contained in the 'conditions, and 
that there was no signed memorandum of the bargain ; 
that which there was. Lord EUonboi^ugh said^ was a 
minute made on the catalogue of saleiwhich was not 
annexed to the conditions of sale, nOs had any internal 

re£erence to them by context or the like. " I am, 

I i I - 1. -.11.1 I ' I I , 

(a) Hinde v. Whitehouse, 7 East, 56S, 
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^^ therefore of opinioi^'' said he, ^^ that the mere 
^^ writiiig on the catalogae not being by any reference 
^^ incorporated with the conditions of sale, is not a 
^^ memorandum of a bargain under those conditions 
" of sale." 

Precisely the same case came before the King's 
Bench, in 1824, in Kenworiky v. Schofidd (5), and 
was decided the same way. Holroyd, J. there said, 
^^ It appears to me that you cannot call that a memo- 
^^ randum of a bargain which does not contain the 
^^ terms of it. The argument for the plaintiff is, that 
" the conditions being in the room were virtually 
^^ attached to the catalogue; but I think as they were 
" not actually attached or clearly referred to, th^ 
''formed no part of the thing i»gned. In the case put 
'' of the separation of the conditions from the catalogue, 
'' during the progress of the sale, I should say, that 
'' the signatures to the latter made after the separation 
" were unavailing. It occurred to me at first that 
" this might be likened to a will, consisting of several , 
'' detached sheets, when a signature of the last, the 
" whole being on the table at the time would be con- 
" sidered a signing of the whole, but there the sheet 
" signed is a part of the whole. Here the catalogue 
" was altogether independent of the conditions." 

These two cases are strong decisions to shew that 
no intention on the part of the signer to unite two 
papers will suffice, unless the papers be physically 
joined, or that iQtention appear on the &ce of the 
papers ; but the question of what shall be a sufficient 

(a) Kenworthy v, Schofield, 2 B. & C. 945. 
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reference of the one paper to another, is a very 
\ difficult one. It is not possible to use language so 

I clear and explicit that the meaning may not vary 

[ according to the circumstances under which it was 

used; when, therefore, it appears on the face of a 
writing that it refers to something extraneous, there 
must in every case be some inquiry into external 
circumstances to see what it is that is referred to. The 
Statute of Frauds makes no alteration in this. Precisely 
the same evidence is admissible to shew what the 
writing refers to when it is a memorandum of a bargain 
withm the statute, that would be admissible to explain 
it, if it were a memorandum of a bargain not within the 
statute; but when it is ascertained to what the writing 
refers, the statute steps in. If the reference is to some- 
thing verbal, or ultunately to a writing by the medium 
of something verbal, the common law would take the 
whole together as shewing what the contract is, but 
as one link of the evidence is not in writing, it wiU 
iiot in general operate as a memorandum in writing 
to take the case out of the statute. 

It would therefore be necessary for a clear exposition 
of this part of the subject to enter into the whole 
question of how far external evidence is by common law 
admissible to aid the construction and application of 
writings; but that is too extensive and difficult a 
subject for a digression. The general rule seems to 
be, that all facts are admissible which tend to shew the 
sense the words bear with reference to the surrounding 
circumstances of and concerning which the words were 
used, but that such facts as only tend to shew that the 

E 
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writer intended to use wc»ds bearing a particular sense 
are to be rejected (a). 

The cases reported as to what is a sufficient reference 
of documents to each other to form a memorandum 
within the 17th section are few, and do not afford much 
assistance. 

In Saunderson v. Jackson (A), in 1800, there was a 
bill of parcels delivered at the time of the bargain 
which was in itself a sufficient memorandimi, but 
there was some doubt whether it was signed by the 
defendant. The Court of Common Pleas thought it 
was sufficiently signed, but that even if it was not, the 
defect was supplied by this letter addressed to the 
plaintiff, and signed by the defendant : — " Sir, we wish 
to know what time we shall send you a part of your 
order, and shall be obliged for a little time in delivery 
of the remainder; must request you to return our 
pipes. We are, &c." 

Lord Eldon, C. J. said, in delivering the judgment 
of the Court, " Although it be admitted that the letter 



(d) See Wigram on Extrinsic Evidence. The principles of the rales 
of law regulating the admissibility of extrinsic evidence to aid in the 
construction of wills and of contracts required to be in writing seem to 
be the same. But in applying them, it seems necessary to bear in mind, 
that there is H distinction between the two classes of instruments. The 
will is the language of the testator, soliloquizing, if one may use the 
phrase, and the Court in construing his language may properly take into 
account all that he knew at the time in order to see in what sense the 
words were used. But the language used in a contract, is the language 
used to another in the course of an isolated transaction, and the words 
must take their meaning from those things of and concerning which 
they are used, and those only. This does not affect the law, but it is of 
some consequence in the application of it, as it narrows the field of inquiry. 

(b) Saunderson v. Jackson, 2 B. ^ P. 238. 
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"which does not state the terms of the agreement 
"would not alone have been sufficient, yet, as the 
"jury have connected it with something which does, 
" and the letter is signed by the defendants, there is 
" then a written note or memorandum of the order 
" which was originally given by the plaintiff, signed 
"by the defendants." It is a great pity that the 
report does not more fiilly state what were the facts 
which Lord Eldon allowed to go to the jury, as 
evidence to enable them to connect the letter with the 
bill of parcels. 

In Johnson v. Dodgson (a), in the Exchequer in 
1837, there had been a written memorandum made in 
a book of the defendant's, signed by the plaintiff's 
agent as follows : — " Sold John Dodgson 27 pockets 
Playstead 1836, Sussex, at 103^. The bulk to answer 
the sample, 4 pockets Selme Beckleys, at 95^. ; samples 
and invoices to be sent per Rockingham Coach: 
payment in bankers at two months. Leeds, 19th 
October, 1836.'' There was a doubt whether this was 
signed by the defendant, and the plaintiflfe to meet 
that doubt proved the following letter from the 
defendant to them : — 

LeedSy Wednesday Evening^ 
" Gentlemen, l^th October 1836. 

Please to deliver the 27 pockets Playsted and the 
4 pockets Selmes 1836, Sussex, to Mr. Robert Pearson 
or bearer to be carted to Stanton's Wharf: 20 pockets 
of Playsted to be forwarded per first ship and the 

(a) Johnson v. Dodgson, 2 M. & W. 653. 

E 2 



52 THB BKVfCNTKJSM ' i ' H SBCTIOy GF THE STATUTE, [PABT I. 

remaining eleven pockets per the second ship and 
you will oblige gentlemen your most obedient 

John Doi>gson." 

The Court were unanimously of opinion that the first 

paper was signed by the defendant, which disposed of 

the case ; but Lord Abinger said, " If it depended on the 

* recognition of the contract by the letter, there might 

* be some doubt, though even upon that I should have 

* thought the reference to the only contract proved in 

* the case sufficient." Parke, B. said, " K the question 

* turned on the recognition by the subsequent letter, 
' I own I should have had very considerable doubt 

* whether it referred sufficiently to the contract. It 
^ refers to the subject matter, but not to the specific 

* contract." 

In AUen v. Bennet (a), in 1810, there was a contract 
note defective from not giving the name of the 
purchaser; there was also a correspondence between 
the parties which is not set out in the report. It 
appears, however, to have shewn that there was a 
contract of sale of some sort between the parties 
concerning goods of the same sort as those mentioned 
in the contract note, and to have been in itself defec- 
tive as a memorandum, and to have made no specific 
allusion to the contract note. The Common Pleas 
held, that the correspondence was sufficiently con- 
nected with the note, and supplied its deficiencies. 

Jackson v. Lowe^ (1 Bing. 9), Cooper v. Smithy 
(16 East, 103), Rkhards v. Porter, (6 B. & C. 437), 



(a) Allen v. Bennet, 3 Taunt. 169. 
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Smith V. Surman (9 B. & C. 561), are cases which 
turn upon the sufficiency or not of what was written, 
and not upon the circumstance of its being contained 
in different documents. 

What is a sufficient memorandum. 

Supposing the writing to be all on one paper, or 
on papers sufficiently connected, the question arises 
whether there is sufficient matter to form a note or 
memorandum of the bargain. It was decided in Wain v. 
WarlterSy (5 East, 10, A. d. 1804), that a writing could 
not be a memorandum of an agreement within the 
fourth section of the Statute of Frauds, unless it con- 
tained the whole agreement, that is to say, the parties 
and the consideration and the subject matter as weU as 
the promise. The decision was a good deal questioned 
at first, but it seems now well established as law. 

The words in the seventeenth section of the statute 
are substantially the same as those in the fourth, 
except that the word " bargain" is used instead of 
the word "agreement." The two words seem to 
be very much alike in their meaning : indeed, so 
long as the property in the goods is not transferred, 
a contract for the sale of goods is more technically 
and accurately called an agreement than a bargain; 
but the difference in the words should be observed 
as it has been twice said by learned Judges, that 
it may make a difference in the construction of the 
section. 

It is necessary that the memorandum should disclose 
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who the person is with T^'om the contract is made, as 
well as the person to be charged by it, otherwise it is 
no memorandum of the bargain. 

This seems to have been first decided in Champion 
V. Plummer (a), in the Common Pleas in 1805. In 
that case the plaintiff's clerk, at the time of a verbal 
bargain wrote an entry in the following words:— 
" Bought of W. Plummer 20 puncheons of treacle, 
37/. 10^., to be ddivered by 10th December." Plummer 
then signed it. The Comimon Pleas held that this 
would not make the contract good as against Plummer. 
Sir J. Mansfield, G. J., said, " How can that be said to 
" be a memorandum of a contract which does not state 
" who are the contracting parties. By this note it does 
"not at all appear to whom the goods' were sold." 

In Allen v. Bennett (b), in 1810) the defendant's 
agent wrote in a book belonging to the plaintiff Allen, 
the following entry : — " Ordered of H. and G. Bennett, 
Liverpool, 50 barrels fine new rice, 3/;*, 2 months, 
and 2 months as per sample in runniiig numbers," 
and signed it on the defendant's (Bennett's) behalf. 
The name of the plaintiff, AUen, did not appear on the 
book, except in one place, where it had' been again 
struck out. The Common Pleas considered this a | 

defective memorandum, but that the deficiency was 
supplied by other documents. 

In Cooper v. Smith (c), in 1812, before the King's 
Bench, the entry was made by the plaintiff's agent in 

V 

• f 
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(a) Champion v. Plummer, 1 N. K. 252. 

(b) Alien ». Bennett, 3 Taunt. 169. 
.(c) Cooper v. Smith, 15 East, 103. 
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a book; it mentioned the defendant's name. The 
Court inquired particularly whether the plaintiff's 
name appeared anywhere in the book; it did not: but 
the memorandum was not signed by an agent for the 
defendant, and perhaps the decision turned more upon 
that than on the absence of the plaintiff's name. 

In Jacob v. Kirke (a)^ in 1839, the entry was in a 
book of the plaintiff's in the following terms : — " Mr. 
Eorke, 6 dozen, King's, 6 dozen. Queen's, at 265. per lb., 
2 dozen others at 20^. per lb., to RusseU Street, Man- 
chester;" it was signed by Kirke, but Jacob's name 
nowhere appeared in the book. Parke, J. at Nisi Prius, 
thought the objection under the Statute of Frauds un- 
surmountable, but the case went off on another point. 

There is no case that I am aware of, in which a 
memorandum that did not disclose who the parties 
were, has been held sufficient ; so that the authorities 
though not numerous are uniform. But it is not 
necessary that the name of the party with whom the 
contract is made, should be inserted, if there be on 
the face of the memorandum a sufficient description 
to show who he is. 

When the party is hot designated at all, it is a case 
of a writing on the face of it defective, as containing 
only part of a contract ; so that it is apparent that the 
agreement between the parties must have been partly 
not reduced to writing at all. When that is the case, 
the common law allows the contract to be proved by 
the writing and by parol ; so that the writing shows 

(a) Jacob v. Kirke, 2 M. & R. 222. 
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the terms of the contract, and the parol shows with 
whom the contract was made. The statute, however, 
is not satisfied, for though the bargain is shown, it is 
not in writing : But when the writing describes a party 
with whom the contract is made, the bargain, so far 
as respects that, is in writing ; and the parol evidence 
is admitted, not as proving with whom the bargain 
was made, but as enabling the Court to imderstand the 
description in writing, which shows with whom it was 
made. This is no infringement of the Statute of Frauds ; 
indeed, if it were, there never could be a good memo- 
randum in writing, for in the simplest case there 
must be some parol evidence to apply the document. 

In many cases the contract is with a firm using the 
partnership style, and there is no doubt that in such 
cases it may be shown by parol who the parties con- 
stituting that firm are, and that the contract is made 
with them. 

It is common also for an agent who is making 
contracts on behalf of a principal, to enter into 
written agreements that on the face of them purport 
to be made with the agent himself, and make no mention 
of his having any principal ; when this is the case, 
there might, if it were a new question, be some diffi- 
culty iQ seeing how this contract is to be made the 
contract of the principal, without directly contra- 
dicting the instrument ; for on the face of it, it has a 
plain inteUigible meaning. However, the decisions 
have settled, that without contradicting the writing 
or preventiQg its effect as a memorandum under the 
statute, evidenci^ may be produced to diow that the 
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contract was made with the principal, either for the 
purpose of enabling hun to sue or be sued on the 
contract in his own name ; and they have also settled, 
that evidence may not be produced to show that the 
contract was not made with the agent, for the purpose 
of preventing his sumg or being sued in his own 
name. 

All the authorities bearing on this subject will be 
found collected in Eiggins v. Senior {a)^ decided in 
1841. In that case, in the Exchequer, after taking 
time to consider the judgment of the Court, was de- 
livered by Parke, B., who said, " There is no doubt 
^Hhat where such an agreement is made, it is com- 
" petent to shew that one or both of the contracting 
^^ parties were agents for other persons and acted as 
^^ such agents in making the contract, so as to give 
^^ the benefit of the contract on the one hand to, and 
"charge with liability on the other, the unnamed 
" principal, and this, whether the agreement be or be 
" not required to be in writing by the Statute of Frauds, 
" and this evidence in no way contradicts the written 
" agreement. It does not deny that it is binding on 
" those whom, on the face of it, it purports to bind, but 
" shews that it also binds another, by reason that the 
" act of the agent in signing the agreement in pur- 
" suance of his authority, is, in law, the act of the 
"principal. But, on the other hand, to allow evi- 
" dence to be given that the party who appears on the 
^^ face of the instrument to be personally a contracting 

(a) Higgins v. Senior, 8 M. & W. 834. 
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** party, is not such, would be to allow parol evidence 
^^ to contradict the written agreement which cannot be 
^ done/' Higgina v. Senior was a case in which the 
agent who had contracted in his own name, sought to 
discharge himselfandwasnot permitted todo so. Almost 
at the same time, the Queen's Bench, in Trueman v. 
Loder (a), allowed parol evidence to charge the prin- 
cipal with a contract made in the name of his agent. 
That was a sale of goods; the bought and sold notes 
which were made use of to make out the contract 
were headed, " Bought for Messrs. Trueman and Co." 
(the plaintiffs) and " Sold for Mr. G. Higginbotham." 
The Court thought it proved that Higginbotham was 
acting as agent for Loder and Co., the defendants, 
and that the broker's notes were a sufficient memo- 
randiun of a bargain between them and Trueman. 
" Among the ingenious arguments pressed by the de- 
" fendant's counsel," said Lord Denman, in delivering 
judgment, " there was one which it may be fit to 
" notice the supposition that parol evidence was intro- 
" duced to vary the contract, shewing it not to have 
" been made by Higginbotham, whose name is inserted 
" in it but by the defendant who gave him the au- 
" thority. Parol evidence is always necessary to shew 
" that the party sued is the party making the contract 
"and bound by it; whether he does so in his own 
" name or in that of another or in a feigaed name, 
" and whether the contract be signed by his own hand 
" or that of an agent, are inquiries not different in 

(a) Trueman v. Loder, 1 1 A. & E. 589. 
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" their nature firom the question, who is the person 
^^ who has just ordered goods in a shop. K he is sued 
" for the price, and his identity made out, the contract 
" is not varied by appearing to have been made by 
" him in a name not his own." . 

It may, therefore, be taken as a general rule, that a 
writing is not a sufficient memorandum of the bargain, 
unless it describes the party with whom the bargain is 
made, though the description need not be by his own 
name ; but it is not quite so clearly settled what more 
is necessaiy. 

As has been already observed, a memorandum of an 
agreement within the 4th section must contain the 
subject matter of the agreement and the consideration 
as well as the promise; but the word in. the 17th 
section is " bargain" not " agreement," and though 
it seems difficult to see whecehi bargain is a word less 
extensive in its meaning than agreement, it has been 
thought that there is a difference. 

In Egerton v. Matthews (a), a. d. 1805, the writing 
was in the following terms : — " We agree to give Mr. 
Egerton 19d. per lb. for 30 bales Sm3rma cotton cus- 
tomary allowance cash SL per cent, as soon as our cer- 
tificate is complete." It was signed by the defendants; 
The plaintiff was nonsuited by Lord EUenborough, on 
the ground that this was not a sufficient memorandum 
within the statute. The nonsuit was set aside, and 
Lord EUenborough is said to have declared that he 
had directed the nonsuit without attending to the 

(a) Egerton v. Matthews, 6 East, 307. 
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difference between the wording of the 4th section and 
of the 17th section. And that the writing was a 
^^ memorandum of the bargain or at least so much of 
^^ it as was sufficient to bind the parties to be charged 
" therewith." There is some difficulty in understand- 
ing what was the objection to the memorandiun as a 
memorandum of an agreement, and consequeatly it is 
difficult to say what the distinction was which Lord 
EUenborough made between bargain and agreement, 
but it appears that he made some distinction. 

In Laythoarp v. Bryant (a), in 1836, which was a 
case on the 4th section, Tindal, C. J. said, ^^ Wain v. 
^^ WarUera was decided on the express ground that an 
^^ agreement under the 4th section imports more than 
" a bargain under the 17th." 

In MarshaU v. Lynn {h\ in 1840, Alderson, B. said, 
" By the 4th section of the Statute of Frauds it is pro- 
" vided, that the contracts therein mentioned shall be 
" in writing, otherwise no action shaU be maintained 
" upon them. The 17th section requires that some 
" note or memorandum in writing of the bargain 
" before made shall be signed by the party to be 
" charged by sudti contract, or his agent lawfully 
" authorized. There is, undoubtedly, a distinction 
" between the two enactments, for by the 4th section 
" the whole contract must be in writing, including 
" the consideration, which induced the party to make 
" the stipulation by which he is to be bound ; but 



(a) Laythoarp o. Bryant, 2 N. C. 735. 
\h) Marshall v. Lynn, 6 M. & W. 109. 
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" by the 17th section it is sufficient if all the terms 
" by which the defendant is to be bound are stated in 
" writing, so as to bind hun." 

These two last authorities are certainly no more 
than dicta irrelevant to the cases in which they were 
spoken ; but though they are not supported by any 
decisions that I am aware of, they are not con- 
tradicted by any cases either. It may seem strange 
that the point has not been decided, but the truth 
is, it is not of such practical importance as it seems. 
When a writing containing the temis by which 
one party is to be bound in a contract of sale, 
and ^gni by him, is within the knowledge of the 
other, so that he can make use of it to bind the 
contract, it is in very many cases a reduction of the 
terms of the agreement to writing, such that no ob- 
jection can be made to it as not containing the whole 
of the bargain, because by the rules of law it is 
conclusive as to what the bargain is. The terms that 
are not in it cannot be part of the bargain. 

And even when the circumstances under which the 
writing was made are such as to make it not more 
than evidence of the agreement, it is a difficult thing 
for a party to prove that a written admission signed 
by himself does not contain the whole truth. The 
jury would properly be very unwilling to find that 
the writing did not contain the whole agreement 
unless there was some good reason given to explain 
the inaccuracy. 

The question, therefore, can seldom arise except 
where there is a letter written for some collateral 
purpose, and alluding incidentally to the bargain. It 
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is most natural in such cases that the letter writer 
should only recite so milch of the contract as is 
material to the main subject of his letter, so that he 
has no great dificulty in establishing the fact that 
part of the terms are omitted. 

There are several cases of this sort, but none in 
which the writiog was a complete memorandum of 
those terms of the bargain to which the party signing 
it was bound, but omitted material parts of the 
engagement of the other party. 

In Cooper v. Smith (a), in 1812, there had been a 
parol sale of flour for a price exceeding 10/. The 
plaintiff, who was the vmdor, more than a week 
after the Contract, sent to the defendant an invoice 
specifying the goods and their price, accompanied 
by. this note : — " Sir, the above was yesterday for- 
warded by Smith and Son's boat, which I have 
no doubt wiU be with you very soon." The de- 
fendant wrote next day, apparently in answer this 
note: — " Mr. Cooper, Sir, Your not coming or 
sending the flour I agreed with you for according 
to time, I am now provided for, therefore it wiU not 
suit me to receive yours^ as the price is lower. I 
have been offered flour a great deal lower this day. 
I expected yours ui the course of a week from the 
time you were at my house. If I buy of any man 
I expect it according to time, or the bargain is void." 
The plaintiff's witnesses proved, to the satisfaction of 
the jury, that there was no term in the contract about 
the flour being sent within a week, and that it was 



(a) Cooper v. Smith, 15 East, 103. 
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sent in a reasonable time. The King's Bench held 
that this letter was not a sufficient memorandum. 
Lord Ellenborough said, " The letter falsifies the 
** contract proved by parol testimony for the plamtifF." 
In Elmore v. Kingscote (a), in 1826, there was a sale 
by word of mouth on the 13th Jime of a horse, 
warranted five years old, for 200 guineas. To take the 
case out of the Statute of Frauds, the plaintiff relied on a 
letter which was written and signed by the defendant, 
and sent to the plaintiff on the 18th June in the 
following terms : — " Mr. Kingscote begs to inform Mr. 
Elmore, that if the horse can be proved to be five 
years old on the 13th of this month in a perf(5ctly 
satisfactory manner, of course he shaU be most happy 
to take him, and if not most clearly proved, Mr. K. 
wiU most decidedly have nothing to do with him." 
The plaintiff was nonsuited by Chief Justice Abbott, 
and the King's Bench confirmed the nonsuit, because 
the price was a material part of the bargain. The 
plaintiff's counsel contended, that there being no 
mention of the price in the letter, the law would 
imply that a reasonable price was to be paid. Pro- 
bably this would have sufficed if the real contract had 
not been for a fixed. siun; and if the note had been 
written whilst the bargain was being made, the 
defendant would perhaps have been bound to a bargain 
for a reasonable price; but the note was evidently 
written after the bargain was complete, and in conse- 
quence of a dispute about the warranty, so that the 
defendant had no difficulty either in law or feet in 

(a) Elmore v. Kingscote, 5 B. & C. 583. 
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establishing that there was a specific price which he 
had made no mention of in his letter, because it was 
immaterial to the question of warranty concerning 
which it was written. The Court, however, are not 
reported to have given their reasons for overruling 
this last objection. 

In Acebal v. Levy (a), in 1834, there was a verbal 
contract for the sale of a shipload of nuts, to be put on 
board by the plaintiffe at Gijon, in Spain, and to be paid 
for by the defendants at the then shipping price at 
Gijon. There was a correspondence between the 
parties about the transfer of the charter of a vessel, in 
the course of which it appeared that the ship was to be 
loaded with nuts for the defendant, but there was no 
mention whatever of the price. The plaintiff ^s counsel 
contended that the law would imply a contract to 
pay a reasonable price. The Common Pleas decided 
that this correspondence was no memorandum of the 
contract actually made, for even if the law would 
imply from the correspondence that the nuts were to 
be paid for at a reasonable price, the parol evidence 
showed that they were to be sold at the shipping price 
at Gijon, which was by no means necessarily a rea- 
sonable price. In delivering judgment, Tindal, C. J. 
said, " In order to recover on the count for goods 
^^ bargained and sold a sufficient note or memorandum 
" of the contract of sale at a reasonable price is just as 
^* necessary as on the special count, but for the reasons 
" already given, the note produced cannot prove a sale 
*' at a reasonable price where it is silent altogether as 

(a) Acebal r. Levy, 10 Bing. 376. 
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" to price, and the parol evidence shows a different 
" contract to have been made." 

In Hoadley v. McLean (a), in 1834, the defendant 
Yirrote to the plaintiff on the 15th May, 1832. " Sir 
Arch. McLean orders Mr. Hoadley to build a new, 
fashionable and handsome laimdaulet (here followed a 
minute description of it), the whole to be ready by the 
Ist March, 1833." No price was ever agreed upon 
between the parties, and upon the laundaulet being 
finished they quarrelled about what was a reasonable 
price; the jury, who were the proper judges of the 
fact, found that 480/., which Hoadley demanded, was 
very reasonable. The Common Pleas considered the 
order a sufficient memorandum: Tindal, C. J. said, 
" What is implied by law is as strong to bmd the 
" partiea as /it w; under tixdr ha^d. Thia U a 
" contract in which the parties are silent as to price, 
" and therefore leave it to the law to ascertain what 
" the commodity contracted for is reasonably worth." 

It is to be observed, that ui Hoadley v. McLean, 
there was no attempt to show that a specific price was 
agreed upon; but it is very doubtM whether the 
law would have permitted any parol evidence to show 
that there was such a term in the bargaiQ, for the 
order sent by Sir Archibald seems to have been the 
written bargain itself. It is clear that in Cooper v. 
Smith and Elmore v. Kingacote, the writings were not 
the agreements, but only admissions of some of the 
terms of agreements previously made: and probably 

(a) Hoadley v. McLean, 10 Bing. 482. 

F 



66 THE SEVENTEENTH SECTION OF THE STATUTE, [PABT I. 

in Acebal v. Levy the mention of the terms of the 
bargain was but incidental, though the report scarcely 
furnishes means of judging of that. 

It is very clear that in all those cases in which the 
memorandum was held defective the omissions very 
materially qualified the defendant's liability, and there- 
fore these decisions are not contradictory of the dictum 
of Alderson, B. in Marshall v. lynn^ but there is 
nothing in the language of the different Judges who 
decided them to show that any distinction was present 
to their minds between a memorandum sufficient to 
charge the one party and a memorandiun sufficient to 
charge the other. And it does seem. an unnecessary 
multiplying of subtleties to hold that a writing in the 
very same terms should be a memorandum of the 
bargain when used by the bargainee, and cease to be 
one when used by the bargainor, and that incon- 
venience is avoided by adopting the definition of 
Holroyd, J. in Kenworthy v. Schojieldy (2 B. & C. 948), 
mz.y ^^ It appears to me that you cannot oall that a 
^^ memorandum of a bargain which does not contain 
" the terms of it." 

It sometimes . happens that after a dispute has 
arisen, a party in a letter signed by hiTn recapitulates 
the whole terms of the bargain, for the purpose of 
saying that the bargain is at an end for some reason, 
which is evidently insufficient in law. It has never 
been decided whether such an admission of the terms 
of the bargain signed for the express purpose of 
repudiation, can be considered a memorandum to make 
the contract good ; but it seems difficult on principle 
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to see how it can be so considered. The parties ma^jr 
either of them put an end to the contract at any time 
whilst it is not good, with cause or without cause, and 
a memorandum of the terms comes too late to make a 
contract good which is already put an end to. : There 
is evidently a great difference between a writing 
which, after the dispute has arisen, mentions the 
terms of the contract for the purpose of showing that 
the bargain is at an end, and one which recognizes 
them as still subsisting. I know only of three ca^s 
in which this point could have been decided; and 
though in each of them the memorandum was held 
insufficient, they seem to have been decided on special 
grounds. 

In Cooper v. Smith (a), in 1812, which has been 
already cited {ante^ p. 62), the decision of the Court 
seems to have turned on the feet of the note con- 
taining terms materially different from those of the 
bargain declared on and proved. 

In Richards v. Porter (6), in 1827, the defendant 
wrote to the plaintiffis : " The hops, five pockets, which 
I bought of Mr. Richards on the 23rd of last month 
are not yet arrived, nor have I ever heard of them. 
I received the invoice. The. last was much longer 
than they ought to have been an the road; however, 
if they do not arrive in a few days I must get some 
ekewhere." The plaintiffs were nonsuited, and the 
King's Bench held the nonsuit right. Lord Tenterden 



(a) Cooper o. Smith, 15 East, 103. 
(h) Richards r. Porter, 6 B. & C. 437. 
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said, ^^ I think -this letter is not a sufficient note or 
^* memorandum in writing of the contract to satisfy 
^^ the Statute of Frauds. Even connecting it with the 
" invoice, it is imperfect. If we were to decide that 
^^ this is a sufficient note in writing, we should in 
" effect hold, that if a man were to write and say, * I 
" * have received your invoice, but I insist upon it the 
" * hops have not been sent in time,' that would be a 
*^ note or memorandum sufficient to satisfy the statute. 
" I think the case of Cooper v. Smith in substance is 
^^ not distinguishable from this." 

In Smith V. Surman (a), in 1829, the plainliff's 
attorney wrote to the defendant, " Sir, I am directed 
by Mr. Smith, of Norton Hall, to request you will 
forthwith pay for the ash timber which you purchased 
of him. The trees are numbered fix)m 1 to 19, and 
contain on a fair admeasurement 229 feet, 7 inches. 
The value at Is. Bd. per foot amounts to 17/. 3^. 6d. 
I imderstand your objection to complete your contract, 
is on the ground that the timber is £stulty and 
unsoimd, but there is sufficient evidence to show that 
the same timber is very kind and superior, and a 
superior marketable article. I understand you object 
to the manner in which the trees were cross cut, but 
there is also evidence to prove they were so cut by 
your direction. Unless the debt is immediately dis- 
charged, I have instructions to commence an action 
against you." The defendant wrote in answer, " Sir, 
I have this moment received a letter from you, res- 



(a) Smith r. Surman, 9 B. & C. 561. 
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pecting Mr. Smith's timber, which I bought of him at 
Is. 6d. per foot, to be sound and good, which I have 
some doubt whether it is or not ; but he promised to 
make it so, and now denies it. When I saw hun, he 
told me I should not have any without aU, so we 
agreed upon these terms, and I expected him to sell it 
to somebody else." This was held not a sufficient 
note or memorandum of the bargain. Bayley, J. 
seems to have formed his judgment, partly because 
the vendee did not recognise the bargain as a binding 
bargain ; the other two judges, Littledale and Parke, 
only say that the letters were inconsistent. 

What is a signature. 

The note or memorandum must be signed by the 
parties to be charged by the contract, or their agent 
thereunto lawfully authorized. If the question were 
now open, it might seem that the words of this section 
required the note or memorandum to be signed on behalf 
of both parties to the contract ; but it is well settled, that 
the only signature required is aagnatuie on behalf of 
that party who is sought to be charged in the pro- 
ceeding in which the question rises. The effect of 
this is, that when th^ memorandum is signed by one 
party only, the contract is good or not at the election 
of the other. Whether those who framed the statute 
contemplated such a result, may well be doubted, 
but it is too late to raise the question. ^AUen v. 
Bennett {a\ in 1810, the objection was made; but 

(a) Allen v. Bennett, 3 Taunt. 169. 
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even then the Conunon Pleas treated the question as 
one conclusively settled by inveterate practice. " All 
** these cases," said Sir J. Mansfield, " Egerton v. 
** Matthews^ Saunderson v. Jackson^ and Champion v* 
" Plummer, suppose a signature by the seller to be 
" sufficient, and every one knows it is the daily 
" practice of the courts of Chancery to establish con- 
" tracts signed by one person only, and yet a court of 
" equity can no more dispense with the Statute of 
" Frauds than a court of law," Since the decision of 
that case, thirty-five years more of uniform practice 
have farther confirmed this construction. 

A curious question was made in a recent case as to 
the effect as to third persons of a contract of sale, 
good as against the one party who had signed a 
memorandum, but not binding on the other party 
who had not either repudiated or confirmed the 
contract. 

The case was Coates v. Chaplin (a), in 1842. The 
plaintiffs, Coates and Co., verbally agreed to seU goods 
above the value of 101. to Morrison and Co.; they 
sent them by the defendants, who were carriers. The 
goods were lost on the way, and the question was, 
who should bring the action against the carriers, 
Coates or Morrison ? In general, the proper party to 
sue a carrier for negligence is the owner of the 
damaged goods. In this case, at the time of the loss 
the contract of sale was good against Coates and Co., 
who had sent Morrison and Co. a letter containing an 



(a) Coates v, Chaplin, 3 Q. B. 483. 
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invoice, but good or not against Morrison and Co. at 
their election; but at the time of the loss they had 
exercised no election. The Queen's Bench decided 
the case on the narrow ground that there was no 
distinct evidence that Coates and Co. had any autho- 
rity from Morrison and Co. to employ a carrier at all ; 
but probably they would, if necessary, have held that 
the property was not changed as against third parties 
till the sale was binding on both vendor and vendee. 

The signature to the memorandum may be the sig- 
nature either of the name of the party himself, or of 
the name of his agent (a). There is no more objection 
to shewing that the signature of the agent's name is 
meant as the signature of the principal, than to shewing 
that a contract purporting to be made with the agent 
is made with the principal, and that may always be 
done. {See ante p. 56.) 

The signature of the name may be m writing or m 
print, and it is immaterial in what part of the docu- 
ment it appears, provided there are circumstances to 
shew that it was appropriated by the party to the au- 
thentication of the contract. This is perhaps a more 
lax interpretation of the words of the statute than is 
altogether satis&ctory, but it seems well established. 

Perhaps the case of Saunderson v. Jackson (6), in 
1800, may be considered as the extreme limit to 
which this doctrine has been carried. In that case 
there was a bill of parcels with a printed heading, 
" Bought of Jackson and Hankin," the names of the 



(a) White o. Proctor, 4 Taunt. 209. 

(b) Saunderson v. Jackson, 3 B. & F. 238. 
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defendants : the blanks in it were filled up with the name 
of the plaintiff and the quantity and price of the goods 
bought ; it was then delivered to the plaintiff* Lord 
Eldon, C. J. said, " The single question is, whether, 
"if a man be in the habit of printiag instead of 
" writing his name, he may not be said to sign by his 
" printed name as well as by his written name. * * * 
" It has been decided that if a man draw up an agree- 
" ment in his own handwriting, begmning I, A. B., 
" agree, &c., and leave a place for a signature at the 
" bottom, but never sign it, it may be considered as a 
" note or memorandum in writiag within .the statute, 
" and yet it is impossible not to see that the iasertion 
" of the name at the beginning was not intended to be 
"a signature, and that the paper was meant to be 
"incomplete until it was further signed. This last 
" case is stronger than the one now before us, and 
" affords an answer to the argument that this bill of 
" parcels was not delivered as a note or memorandum 
" of the contract." 

hxSchneider v. Norris (a), in 1814, there wps a similar 
invoice, with " Bought of Norris and Co." printed 
on it ; the body of it was filled up in the handwriting 
of Norris. The King's Bench held this a document 
signed by Norris* Lord Ellenborough said, " I cannot 
" but think that a construction which went the length 
" of holding that in no case a printing, or any other 
" form of signature, could be substituted in lieu of 
« writing, would be going a great.way, considering 

" how many iastances may occur in which the parties 

— ~ 1 — ■■ — ■ ■ ^— — ^— «^__^____ 

(a) Schneider o. Noniis* 2 M. & S* 266. 
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^^ contracting are unable to sign. If, indeed, this case 
" had rested merely on the printed name, unrecognised 
" by and not brought home to the party as having 
" been printed by him, or by his authority, so that the 
" printed name had been unappropriated to the parti- 
" cular contract, it might have afforded some doubt 
" whether it would not be intrenching on the statute 
" to have admitted it; but here there is a signing by 
" the party to be charged by words, recognising the 
^^ printed name as much as if he had subscribed his 
^^ mark to it, which is strictly the meaning of signing, 
*^ and by that the party has incorporated and avowed 
^^ the thing printed to be his, and it is the same in 
^^ substance as if he had written Norris and €o. with 
^^ his own hand. He has by his handwriting in effect 
^^ said, I acknowledge what I have written to be for 
^^the purpose of exhibiting my recognition of the 
^' within contract. It appears to me, therefore, that 
^^the printed name thus recognised is a signature 
^^ sufficient to take this case out of the statute.'' 

In Johnson v. Dodgson (a), in 1837, the defendant 
at the time of making the contract wrote in his 
pocket-book an entry, beginning, " Sold John Dodgson,'' 
and containing the terms of the bargain. He re* 
quested the plaintiff's traveller to sign this entry, 
which he did; Dodgson retained the book in his own 
possession. The Exchequer held this a memorandum, 
signed by Dodgson. Lord Abinger said, " The cases 
^^ have decided that although the signature be in the 

(a) Johnson o. Dodgson, 2 M. & W. 653. 
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^^ beginning or middle of the instrument, it is as 
^^ binding as if at the foot of it; the question being 
" always open to the jury whether the party not 
^* haying signed it regularly at the foot meant to be 
^* bound by it as it stood, or whether it was left so 
<^ unsigned because he refused to complete it. But 
^^ when it is ascertained that he meant to be bound by 
^^ it as a complete contract, the statute is satisfied, 
" there being a note in writing showing the terms of 
" the contract, and recognised by him," Parke, B. 
said, " The point is in efiect decided by the cases of 
" Saunderson v. Jackson^ and Schneider v. Norris. 
^^ There the biU of parcels was held to be a sufficient 
" memorandum in writing, it being proved that they 
" were recojgnised by being handed over to the other 
" party. Here the entry was written by the de- 
^^ fendant himself, and required by him to be signed 
" by the plaintiff's agent: that is amply sufficient to 
*^ show that he meant it to be a memorandum of the 
" contract between the parties." 

These three decisions which, considering who de- 
cided them, comprise a very great weight of authority, 
are perfectly consistent, but it may be observed that 
the principles stated in the judgment of the Exchequer 
are far stricter than those of Lord Eldon. He seems 
to have thought that the name of the party appearing 
in a document recognised by him must be a signature, 
whatever the intention was. The Exchequer only say 
it is a signature when recognised as a binding memo- 
randiun. Lord Ellenborough seems to have decided 
Schneider v. Norris on the principle that the circum- 



1l 
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Stances there showed that Norris had ^^ appropriated 
^^ the printed name to the purpose of exhibiting his 
^^ recognition of that particular contract/' a phrase 
which seems to me to mark very well the difference 
between signing a name and merely writuig it. It is 
to be observed, that the appropriation of the name in 
each of the cases was simultaneous with the com- 
pletion of the instrument. It may, perhaps, be 
doubtful, whether if a writing containing the name of 
a party is complete under circumstances which shew 
that it is not signed,, it could be converted into a signed 
document by any subsequent parol expressions of in- 
tention whatever. And this is a doubt that may be 
of practical importance, for when one party only has 
signed a memorandum, which to be a memorandum of 
the bargain must contain the name of the other party, 
tiie contract is good or not at the election of the non- 
signing party. But it has never been decided (that I 
know of) that the party having by word of mouth 
clearly and unequivocally expressed his election to 
hold the signer to his bargain, was more bound than 
before. There seems no legal reason why he may not 
keep the signer of the contract bound till the last 
moment, and then adopt or repudiate the contract as 
he may think most convenient for himself, or if 
malicious, most inconvenient for the party who has 
signed. If, however, a recognition of a contract con- 
taining his name is a signature, he might soon be 
driven either to recognise the contract, and so be 
bound, or to repudiate it, and so set the other side free. 
But though this would be just and convenient, it 
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would be a strain upon the cases, and a very great 
strain upon the words of the statute. 



Who is an agent to sign. 

The statute is satisfied if the memorandum of the 
bargain is Bigned by the parties to be charged by the 
contract, or their agents thereunto lawfully authorized. 
There is nothing in the wording of the statute to alter 
the general law of agency. The agent does not require 
an authority in writing to enable him to sign the note, 
and in Maclean v. Dunn (a), in 1827, it was decided 
that in this, as well as in other cases of agency, a 
subsequent ratification was equivalent to a previous 
authority. The fact of agency may be established 
and any person may be proved to be an agent for this 
purpose, in the same manner and subject to the same 
rules as in cases of agency for any other purpose^ It 
has indeed been decided that the one party cannot be 
an agent for the other, but this is very doubtful law. 
It is quite right and proper that such an unusual 
thmg as intrusting the other side with authority 
should be clearly proved ; but if it be clearly proved, 
there is nothing either in the statute or in reason to 
make it void. 

In Wright v. Dannah (6), in 1809, the plaintiff had 
in the presence of the defendant written down the 



(a) Maclean o. Dunn, 4 Bing. 722. 
(p) Wright o. Dannali, 2 Camp. 203. 
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defendant's iiaine, the goods, and the price. The 
defendant looked it over, and said one of the figures 
was wrong. It seems clear that this was no memo- 
randum for the plaintiff's name did not appear, and the 
proof of agency was of the most meagre description. 
Lord Ellenborough nonsuited the plaintiff, and is 
reported to have said, ^^ that the agent must be some 
^^ third person, and could not be the other contracting 
" party." 

In Faarebroiher v. Simmons (a), in 1822, the King's 
Bench decided that an auctioneer who had taken 
down the highest bidder's name, could not use this 
BS a signature when suing in his own name, and 
Abbott, C. J. on the authority of Wright v. Dannah^ 
said, ^^ that the agent contemplated by the legislature 
^^ who is to bind a party by his signature must be 
^^ some third party, and not the other contracting 
" party on the record." In Wright v. Dannah^ Lord 
EUenborough seems to have been speaking of the diffi- 
culty of establishing such an agency in &ct; but in 
Farebrother v. Simmons it was supposed to be impos- 
sible in law. The case was much questioned in Bird 
V. Boulter (4 B. & Ad. 443), but it has not yet been 
overruled. 

When an agent is authorized to make a contract of 
sale, he has by implication authority to make it 
effectually, by signing the note of it ; but there is no 
reason why a special authority should not be given 
to sign a particular contract, without giving any 
authority to make a contract or to vary from the 

(a) Farebrother o. SimmonB, 5 B. & A. 334. 
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particular one already made. The distinetion between 
the two sorts of agency is matmal; for if an agent, 
having authority to make a contract, makes a mistake 
in reducing it to writing, neither he nor his principal 
can show that the true contract was different, for that 
would be contradicting the written agreement ; but if 
the agent had only a special authority to ugn a par- 
ticular contract, it is open to the principal to show 
that the agent has not pursued his authority. 

An auctioneer is an agent having power from the 
vendor to sell, and havuig therefore incidentally 
authority from him to sign the contract. It is also 
established that the highest bidder at the sale, by the 
act of bidding, himself makes a contract of sale at that 
price subject to the conditions of sale, and gives the , 
auctioneer authority to sign that contract so made. 
It was held in Bird v. Boulter (a), in 1833, that 
where the auctioneer's clerk was seen by all parties to 
be taking down the names of the highest bidders, he 
must be considered to have their authority to sign the 
contract. 

But it 19 plain that neither auctioneer nor clerk 
has any authority from the bidder to make a contract 
for him. The bidder makes the contract himself, 
and all he authorizes is, that the contract actually 
made shall then be signed. If, therefore, the auctioneer 
signs a contract, omitting or misstating the conditions 
of sale, he has not pursued his authority, and the 
bidder is not bound, though the contract on the face 
of it is complete. 



(a) Bird o. Boulter, 4 B. & Ad. 443. 
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These points were a^ decided in Hinde v. White- 
hcnise (a), in 1806. Lord Ellenborough said that 
whatever might have been his opinion, if the matter 
were new, he thought that the practice of considering 
an auctioneer as agent for both parties was settled; 
but though in that case the auctioneer had signed 
a memorandum on the catalogue, which Lord Ellen- 
borough said might perhaps be a memorandum of a 
sale for ready money, he thought that did not bind the 
purchaser who had bid subject to conditions of sale, 
he said, ^^ Has the auctioneer made a memorandum of 
^^ the bargain in this case? It appears to me that he 
^^ has not ; the minute made on the catalogue of sale, 
^^ which is not annexed to the conditions of sale, nor 
" has any internal reference to them by context or the 
" like, is a mere memorandum of the name of a person 
" whom, perhaps, we may intend to be the purchaser, 
" and of the quantity and price of the goods which we 
^^ may, perhaps, on the foot of such memorandum also 
" intend to have been sold to the person so named 
^^ in the catalogue. But in treating it as such memo- 
" randum throughout, we must intend also, (contrary 
" to the fact) that the goods were sold for ready inoney, 
" and unattended by the circumstances specified in 
" the conditions of sale; and the conditions of sale, 
" though as unsigned, they cannot be evidence of the 
" bargain itself, are yet capable of being given in 
" evidence, and accordingly have been so as a part 
" of the transaction between tiie parties, and in order 



(a) Hinde v. Whitehouse, 7 East, 558. 
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^^ to show that it was on these conditions that the 
" goods were sold. I am of opinion therefore that the 
^* mere writing on the catalogue, not being by any 
" reference incorporated with the conditions of sale, 
^^ is not a memorandiun of a bargain under those 
" conditions of sale.'' 

It is, however, to be remembered, that the contract 
which the auctioneer has authority to sign is that con- 
tauied in the written conditions of sale exhibited at 
the auction, and that when such a contract is signed by 
the auctioneer, the purchaser cannot vary it by proof 
of representations or agreements entered into by word 
of mouth at the time of the auction. (See Livius v. 
SMtorij 2 Cromp, & J. 446). 
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CHAPTER V. 

OF BROKERS, THEIR BOOKS AND NOTES, AND THEIR 
AUTHORITY TO SIGN A MEMORANDUM OF A BARGAIN. 



It is well settled that a broker for sale is an agent, 
having the authority of both parties to sign a memo-' 
randiun of the bargain so as to make the contract 
good against each. 

A broker for sale is a person making it a trade to 
find purchasers for those who wish to sell and vendors 
for those who wish to buy, and to negotiate and super- 
intead the making of the bargain between them. So 
£ajr it is dear, that it is for the interest of each party that 
the broker should discharge his duty effectually. It does 
not matter which party was the first to employ the 
broker, the benefit of finding a customer, coming to an 
understandmg with him, and having the contract 
effectually made is the same for each party. There is, 
therefore, nothing in the nature of his employment to 
prevent the broker acting for both parties to this extent. 

But in practice he who employs a broker very often 
gives him a discretion as to the terms on which he 
is to sell or buy, and when this is the case the broker 
has to promote an interest hostile to that of the other 
ode. The vendor seeks to sell dear, the purchaser to 
buy dkeap, and it would be a fraud in^ the broker 

G 
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to undertake to promote at once these opposite in- 
terests; the broker, therefore, cannot act as agent 
for both parties in settling any of the terms of the 
contract, unless both parties agree to submit to him as 
umpire on some point. But though in exercising any 
discretion as to the terms of the contract, the broker 
must be agent for one party exclusively, there is 
nothing to prevent his still being agent for both 
parties on those points where their interests are the 
same. The broker who is trusted to sell at the best 
price he can get, must be the vendor's agent, and his 
6nly, in settling what the .price is to- be ; but when that 
is agreed upon, he may well be ageni^for both buyer 
and sdler in seeing that the 'terms of the contract are 
clearly miderstood aaid made binding in law. 

These considerations shew the extent to which it is 
possible for a brokerito be agent for both parties^ and 
the practical' question how i&r the broker : adtually is 
agent for one party ^r for both, depends upon actual 
agreement op mercantile usage. -^ Thkre can be no 
doubt that (the vendor and purchaser nnght gire the 
brodker authority 1x>. bind them by any XEiemoraaaidum 
i^hatsoever, . toid ptfjs&>tbey would be bound -by any 
(Complete memorandum ^signed by him ; . and tfa^e can 
be as. little doubt, that if Ihey prescribed io him a 
particuhir. form in which :^n«i he was to bind them, 
he could biud'themrby a memorandmn in that £oalai and 
by no other. ^ 

In tto absence,i however, '^f express directions, he 
who empk^s a broker^ (:or indeed any oth^ common 
agent) must be taken to give him authority to act for 
him in the manner in which such agents ordinarily do 
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act, and the other party who treats with him has a right 
to assume that the broker has such authority from his 
principal, and to hold the principal bound by all acts of 
his broker not exceeding that apparent authority : if the 
principal did in figwjt limit the broker's authority more 
than usual, it was his business to see that the other 
side knew of such an unusual limitation. And in 
precisely the same manner the customer who enters 
into a contract through the medium of one whom he 
knows to be acting as broker for another, does by that 
very set apparently confer on him authority to bind 
the contract in the manner in which brokers do 
usually bind it. A person employed in the capacity 
X)f broker may have authority from his principal to 
bind the contract in an unusual manner, but such an 
authority cannot be implied from the mere relation of 
principal and broker, and reqtdres to be proved by 
something more than the existence of that relation. 

The question, therefore, is, what is the customary 
authority of brokers? This may seem to be a mere 
question of &ct, and so it origmally was, and still to 
some extent is; but where a trade has been long' 
established, its customs bebome known to the law, and 
are judicially taken notice of as a matter of law. 
Bamett v. Brandao^ in error^{l Scott, N. C. 827). 

The convenience^ of this is obvious, for if it were 
necessary to prove as a matter of fact what are the 
customs of Actors, brokers, attomies, bankers, and 
similar traders, on every trial in which questions 
concerning them arise, the delay and expense would 
be intolerable. 

2 
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There are, however, some disadvantages attending 
this rule. The usage may be mistaken at first, or it may 
change after it has become known to the law, and 
when that is the case, the difference between the 
practical custom of trade and that which is taken as 
the basis of the law, renders the law uncertain. There 
is, too, a good deal of difficulty in knowing how far the 
court does recognise a custom as a matter of law, and 
how far the custom stiU requires to be established as a 

fact. 

There is some of this uncertainty in the law of 
brokers. The law, it is clear, takes notice that they 
are agents to bind both parties, but there is con- 
siderable difficulty in saying what are the precise* 
limits of the broker's authority to do so. It will be 
seen from the cases coUected that some things are well 
settled whilst others are still in doubt, and probably 
will remain in doubt till some great cause arises in 
which the mercantile usage can be ascertained. 

The brokers in London have from the earUest times 
been subject to the control of the corporation. The 
statutes G Anne, c. 16, and 56 Geo. III. c. 60, now 
both confirm and limit this control. The efiect of 
these statutes is to prohibit any person from acting as 
broker within the city of London and its liberties, 
unless previously admitted by the Court of Mayor and 
Aldermen, ^^ under such restrictions and limitations 
^^ for their honest and good behaviour as that Court 
^^ shall think fit and reasonable." The most important 
of the restrictions and limitations imposed by the 
Court, is that the party shall execute a bond providing 
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for his good behaviour; from 1708 to 1818, the bond 
was in a form, which may be found in a note to 
Kemble v* Atkins , (Holt, N. P. 431), Amongst other 
things it was conditioned, that " he shall keep a book 
"or register, and therein truly and fairly enter all 
"contracts, bargains, and agreements made by him 
"within three days at the fiirthest after making 
" thereof, together with the names of the respective 
« principals for whom he buys or sdls, ahd shall upon 
" demand made by either of the parties, buyer or seller, 
" concerned therein, produce and shew such entry to 
" them, to manifest and prove the certainty of such 
"agreements/^ There is no mention in the old bond of 
any contract notes. In the year 1818 the regulations 
were altered, and the amount of the bond much 
raised; the condition, also, was altered in several 
respects, (a) The part of the new condition relating to 
the present subject is as follows : — " And shall keep a 
" book or register, intituled * The Broker's Book,' and 
"therein truly and fairly enter all such contracts, 
*« bargains, and agreements on the day of the making 
" thereof, together with the christian and surname at 
" foil length of both the buyer and seller, and the quan- 
" tity and quality of the articles sold or bought, and 
" the price of the same, and the terms of credit agreed 
** upon, and deliver a contract note to both buyer and 
" sdler, or either of them, upon being requested so to 



(a) The regulations and the bond at length may be found in the 
Appendix to ^ Russell on Factors and Brokers.'' The bond is there 
somewhat inaccurately printed ; the extract given here has beeQ corrected 
by a ref^'ence to an original bond. 
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"do, within twenty-four hours after such request, 
" respectively containing therein a true copy of such 
"entry: And shall, upon demand made by any or 
"either of the parties, buyer or seller, concerned 
" therein, produce and show such entry to them or 
" either of them, to manifest and prove the truth and 
" certainty of such contracts and agreements." 

The contract notes here mentioned, which are to be 
a copy of the entry and delivered at any time upon 
request, must not be confounded with the bought and 
sold notes which are or ought to be made out at the 
time of making the contract, and generally as soon as 
or before it is entered in the book. There is no men- 
tion in either the bonds or regulations of the bought 
and sold notes. 

Throughout the rest of the British empire the 
trade of brokers is absolutely free, any person may 
practice it and in any manner, subject to the 
customs of trade. The broker in London is also 
subject to the customs of trade, which are by no 
means identical with the regulations of the Court of 
Mayor and Aldermen. The statutes prohibit acting 
as broker in London without an admission ; if, there- 
fore, any person acts as broker without admission he 
acts iUegaUy, Cope v. Rowlands (2 M. & W. 149), for 
he breaks a statute ; but if, being admitted, he trans- 
gresses the regulations, he forfeits his bond or may be 
dismissed from being a broker, but he does hot act 
illegally. Ex parte Dyster (2 Rose, 348), for he only 
breaks a municipal regulation. 

The bond and regulations, therefore, cannot have 
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the effect of rendering any customof trade illegal, or 
of preventing its efficacy even in London, if it does in 
point of &ct prevail there. It is, however, not likely 
that any general custom should prevail in London, 
the observance of which would imply that brokers 
habitually forfeited their bonds. 

These observations will be found to have some 
bearing on a point on which there < is some difference 
of judicial opinion, namely, whether the entry in the 
broker's book, if signed by him, is in itself a sufficient 
memorandum of the contract signed by an agent 
authorized by both parties : in other words, whether 
the entry in the book is made as an authentic memo- 
randum of the contract between the parties, or merely 
as a means for ensuring the honest and good behaviour 
of the broker. 

As &r as the regulations are concerned, it nday be 
observed, that ihe Mayor and Aldermen have no 
authority whatever to regulate the course of dealing 
between buyer and seller ; all that tiiey are authorized 
to do, is to provide means for ensuring "the honest 
and good bdiaviour of the brcAer." Had the regtda- 
tions, therefore, in express terms provided that the 
broker should sign his book as agent for the buyer 
and seller, it would have conferred on Kim no authority 
to bind them, unless the buyer and seller either ex- 
pressly or by usage authorized him to do so. How- 
ever, on looking at the terms of the boiids it will be 
seen, that the regulations about the broker's book are 
very well framed if meant as a check upon the broker, 
but not at all artificially framed if meant to provide a 
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means of satisfying the Statute of Frauds. Neither 
the old nor the new bond requires that the entry should 
be either written or signed by the broker, the con- 
dition would be fully complied with by an entry being 
made under the broker's sanction in his book by any 
third person and not signed at aU. The old bond 
allowed the entry to be made at any time within three 
days after the contract was made, and the modem 
bond provides for the delivery of contract notes at 
any time ; so that the entries under the old bond and 
the notes under the new one, might well be made after 
the broker's authority had expired. These are not 
objections to the value of the entry in the broker's 
book and the copies of it as evidence against the 
broker, but seem serious obstacles to its being used 
between party and party. 

K, therefore, a signed entry in the broker^s book be 
evidence between the buyer and seller, it must owe 
its weight not to the regulations of the Mayor and 
Aldermen, but to some custom to consider it as a 
memorandum between them. In the last case in 
which the point was discussed {Thornton v. CharleSy 
9 M. & W. 806, A.D. 1842), Parke, B. seemed to 
be of opinion that such a custom was recognised as a 
part of the law. Lord Abinger expressed a contrary 
opinion, and there was no decision. In Gregson v. 
Rocky (4 Q. B. 737), it seems to have been assruned 
without discussion that the bought and sold notes, 
exclusively of the broker's book, formed the contract : 
and that seems the general opinion. 

A precise and accurate broker, when he ha» made 9^ 
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contract, reduces the terms to writing and delivers to 
each party a copy signed by him. 

The copy delivered to the seller is generally called 
the sold note ; that which he delivers to the buyer is 
generally called the bought note. Besides these, he 
makes an entry in his book. There is no particular 
form requisite in the broker's bought and sold notes, 
but from the cases there appear to be three varieties 
used in practice which are substantially different. 

The first is where on the face of the notes the 
broker professes to be acting as broker for two persons 
whose names are disclosed on the notes ; the sold note, 
then, in substance is in this shape : — " Sold for A. B. 
to C. D.," containing the terms of the contract, and 
the bought note is, " Bought for C. D. of A. B.," and 
both are signed by the broker. 

The second is where the broker on the face of the 
bought note professes to be, as broker, buying of some 
principal whose name does not appear on the bought 
note, and on the sold note professes to be, as broker, 
selling to some principal whose name does not appear 
on the sold note ; the notes are then in form : — " Bought 
for C. D.," and " Sold for A. B." 

These two forms seem about equally common. The 
reader will find instances of the first in PoweU v. Divett^ 
(15 East, 29); Thomtohv. Kempster^ (5 Taunt. 786); 
Hawes v. Forstery (1 M. & R. 368). There are 
instances of the second form in Favenc v. Bennett^ 
(11 East, 36); Morris v. Ckashy^ (4 M. Sc S. 666); 
Boysonv. Coles, (6 M. & S. 14); Thornton v. Charles, 
(9 M.& W. 802) ; Trueman v.Loder, (11 A. Sc E. 689). 
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. In either case the person who receives and keeps 
such a note must be taken to know that the person 
signing it is aeting as his broker, and to authorize him 
to do so : the broker, by the form of his note, sajrs, *^ I 
have sold for you," and as a matter of evidence it is 
clear that silence in such case is assent to this 
assumption of authority; but there is some dijBTe- 
rence in the manner in which the notes must be 
used as a memorandum to satisfy the Statute of 
Frauds. When the name of both parties appears 
disclosed on the notes, each of them separately is a 
complete memorandum of the bargain, and the only 
question is, whether the broker signed it as an agent 
for the party sought to be charged. In Hawes v. 
Forster (a), in 1832, it was decided that proof that 
the broker delivered to the purchaser a bought note, 
containing the names of the seller and purchaser, and 
was employed by the seller was sufficient to charge 
the seller, it being proved that there was a sold note, 
though its contents were not in evidence. Whether a 
bought note would be sufficient when there was no sold 
note at all is a disputed point. 

But it seems to be different when the note does not 
disclose the name of both parties ; there the note, as a 
memorandum, is defective from not showing who the 
contracting parties are, and it is doubtful whether the 
signature of the broker's name supplies the deficiency, 
for he does not profess to sign as contracting party at 



(a) Hawes v. Forster, 1 M. & B. 368. 
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all, but merely as an agent (a). The fotfm of the 
note, and the custom of trade show that there is a 
corresponding note to wHch this refers, and if it be 
proved the two clearly form k complete memorandum,, 
but if only one note exists, or what comes to tihe same 
thing, if one only is in evidence, it is very doubtful 
whether the statute is satisfied. This objection is 
entirely technical, and cannot be altered or obviated 
by any mercantile custom. 

If the note be in form a complete memorandum, as 
it was in Hawes v. Forster^ (1 M. & R. 368), the 
doubt is, whether the authority of the broker to bind 
the parties by signing the bought note is not by 
custom conditional on his signing and delivering a sold 
note so as to put both parties on an equality. K the 
authority is absolute one note would Wnd the parties, 
though there was no other ; if it is conditional it would 
not. In Gregsony* Euek^ (4 Q. B. 737), the Queen's 
Bench seem to have inclined to think that the pro- 
duction of a sold note, and proof that the purchaser 
received the goods afterwards from the broker was not 
sufficient to shew that the broker signed the sold note 
as agent for the buyer without proof that he accepted 
a bought note, or in some other way shewed that he 
was dealing with the broker as his broker, but the point 
seems not to have been decided. 

The third form in which brokers sometimes make 



(a) The broker cannot sue in his own name on such a note, Rayner v. 
Linthome, R. & M. 325. The same point seems to follow from the case 
of Morris V. Cleasbj, 4 M. & S. 566. 
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out their contract notes, is where the sale is made in 
the broker's name, so that on the face of the written 
contract he purports to be selling as principal. In the 
two previously mentioned forms, the broker, on the 
&ce of the note, says, '^ I am contracting for you with 
a principal;" in the first he gives the name of the 
principal, in the second he does not, but in each case 
he professes on the face of the writing to be selling as 
an agent. But it is not uncommon for a broker to 
sell or buy as a broker, and yet to make out the notes 
in his own name. Instead of rendering to the buyer 
a bought note in the form " Bought for you by me," 
he renders him one ia the form " Sold to you by me." 
By doing this, he pledges his own personal credit to 
the party, for having entered into a written contract 
in his own name, he cannot discharge hhnself by 
shewing that he entered into it as agent only, however 
well that may have been known to all parties at the 
time. Higgins v. Senior y (8 M. & W. 444.) But the 
case of a broker making a note in his own name, so as 
to render himself a party to the contract, is a very 
difierent one fix)m that of a broker dealing as principal- 
When a principal authorizes an agent to sell goods, 
as if the agent were principal, third persons are led to 
give the agent the same credit as if he were principal, 
and if any loss arises from their doing so, it is the 
principal's fiiult, and he must bear the loss. If, for 
instance, a person, who in truth is a debtor to the 
undisclosed principal, believes himself to be a debtor 
of the agent, and under that belief gives the agent 
credit, or does not press for the payment of his former 
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credits, and the agent becomes insolvent, it is clearly 
just that the principal should make the third person 
the same allowances and deductions which the prin- 
cipal authorized him to believe he would have from 
the agent, with whom he supposed himself to be dealing 
as principal. And the same principle applies where the 
debtor knows that the person with whom he contracts 
is not a principal, but the agent is authorized by his 
principal to represent that he has an interest in the con- 
tract. The principal must allow the same deductions 
which must have been made if the agent had the interest 
he was authorized to appear to have. The justice of this 
is pretty obvious, and the law is in agreement with 
justice. Warner y» McKay ^ (1 M. & W. 592), George 
V. Claggett^ (7 T. R. 359.) But the contracting party 
has no right to compensation from the principal for 
lo«ea .riLg from cMit he n>»y have given t» the 
agent after he was aware that he had entered into the 
contract merely as agent; all that he has a right to 
claim is, to make those deductions which at the time oi 
the disclosure of the true state of the case he would 
have had a right to make against the agent, had what 
the principal led him to believe been really true. 

The diflference, therefore, between a broker dealing 
in his own name, but at the same time letting it be 
known that he is but a broker, and dealing as a prin*' 
cipal, is marked. K he contracts as a principal, it is 
clear that the person with whom he contracts cannot 
be supposed to confer on him any authority to sign a 
memorandum of the bargain as agent for both parties, 
for he does not know that there is another party : so 
that, as far as regards the Statute of Fraudd| a 
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isale by or to a broker who deals as principal, in no 
respect differs firom a sale to or by a principal himself. 
Whether the true principal whose existence was not 
disclosed be bound by such a sale or not, depends on 
different considerations. The question generally is, 
whether he has clothed the broker with a real or 
apparent authority to deal as principal, but that 
question is foreign to the present subject. 

But a contract made by one known to be acting as 
broker for a principal, though entered into in the name of 
the broker is different : the broker, by the form of the 
written documents, becomes a party to the contract 
and the forms of action and pleading may be rendered 
different, but in substance, the effect is no more than 
if the contract had been made in . the name of the 
principals, and the broker had guaranteed the due 
performance of the contract. The rights of the par-? 
ties and of the broker are the same if all parties have 
notice of the truth, though the remedy may be changed. 

A broker has no right capriciously to vary the 
remedies of his principal, and therefore he has no right 
to volunteer to become 'a party to the contract. K, 
therefore, it is sought to fix.ihe principal with a contract 
made in the name of the "^ broker, there must be some 
proof that the broker had authority firom the principal 
to contract in that manner. The practice is so 
common and so convenient, that it needs no strong 
evidence to shew the principal's assent, but still I 
apprehend there must be some evidence. See Kemble 
V. Atkins^ (7 Taunt. 260), Johnstone v. Ushome^ (11 
A. & E. 549). 

The person who enters into a contract with a broker 
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in the brdrer-s name, but knowing that the broker i& 
acting as s, broker for a principal inay well give the 
broker authority to sign a m^norandum of the con- 
tract for him; but the form of the note does not by 
itself show that he gives him such . authority. If the 
purchaser takes a bought note in the form, " Bought 
for you by me," the mere acceptance of such a note 
furnishes evidence that he gave the person signing it a 
broker's powers. But if he takes a note in the form, 
" Sold to you by me," there must be some extraneous 
evidence to show that he authorized that person to 
bind him as a broker, for the note does not show this. 
All that can be said of it is, that it does not show the 
contrary. 

The reported cascis, upon the nature of the-autiiority 
of the broker as an agent, authorized to sign a memo- 
randum within the 1 7 th section of the Statute of Frattds, 
are not so nrnperous as inight be expected, insomuch 
that an attempt may be made to coUect them^. 

The first case on the point is that of Bueker v. 
Cammeyer (a), at Nisi Prius, before Lord Eenyon 
in 1794. It was an action by the vendor against the 
vendee of sugar. It was proved that the pLaintiflPs 
broker, after bringing the parties^ together, made out 
bought and sold notes, and that the defendant sent for 
and took away the bought note. An objeetion was 
taken that the Statute of Frauds was not satisfied, but 
Lord Kenyon said ^> that Sim&n v. Moiivos (h) ruled 

(a) Rucker v, Cammeyer, 1 Esp. 105. 

(h) The decision in Simon tr. Motiros, W. Bl. 599, 3 Burr. 1921, onfe, 
p. 6, in temiB applied to sales by auction only. 
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^^ the point." He said ^^ the broker must be con- 
" sidered the agent of both parties; but that he 
" had in this case in feet given the defendant a note 
" in writing when he gave him the sale note, which 
^^ he had accepted." It is not in express terms said 
in the report whether there was a signed entry in the 
broker's book in evidence or not ; but if there was, it 
seems that no weight was attached to it, at least by 
the reporter. 

In Hicks v. Hankin (a), at Nisi Prius, before Heath, 
J. in 1802, the plaintiflF, Hicks, employed Taylor (who 
in the report is described as a malt fector) to seU his 
malt at Storford Market. Taylor gave the plaintiff a 
note in the following terms: — " Sold Mr. George 
Hankin 320 quarters ofHicks'sMalt at 79^. J.Taylor," 
and he gave the defendant what ia the report is called 
a duplicate of it. Heath, J. said this was sufficient to 
bind the contract, "as Taylor was agent for both 
" parties in making the contract, and his signing was 
" therefore valid." 

The next case was Chapman v. Partridge (i), at 
Nisi Prius, before Mansfield, C. J. in 1805. It was 
an action for not delivering sumach. The defendant's 
partner (his brother's widow) entered into a treaty 
with the plaintiff for the sale to him of some sumach 
belonging to the partners. She then told one Aylwin 
that he was to be the broker between them. Some 
days after the plaintiff told Aylwin that he had 



(a) Hicks v. Hankin, 4 Esp. 114. 

(b) Chapman v. Partridge, 6 Esp. 256. 
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made a contract with her. Aylwin sent her a sold 
note containing the terms of the contract as the 
plaintiff stated them. She did not return it, and 
some days after said she was sorry, as her brother-in- 
law was angry at what she had done : on this being 
jHX)ved, Mansfield, C. J. said, " The note in writing 
" may be received, it is signed by the broker, and the 
" only question is, if it was signed by the authority 
" of the defendant's partner. It is in evidence that 
" she had consented that Aylwin should act as broker, 
" that authority might be coxmtermandable, but when 
" he does act as agent to her in making the bargain, 
" and she receives the sale note, she does not I'efuse 
" it or send it back, but in two days after expresses 
" her sorrow for having done it. The jury must say 
" if Aylwin had any authority from the widow to 
" make the contract, or if what passed then was a 
"recognition of his authority, which would be the 
" same thing as if she had given him directions at 
" first." The plaintiff recovered. In this case also 
it seems that the broker's book was not relied on. 

The next case is, in order of time, Klinitz v. 
Surrey (a), at Nift Prius before Lord Ellenborough, 
in 1805, which is somewhat differently reported in 
Espinasse and in Paley on Agency : it was an action 
by the vendor of com against the purchaser. It 
seems that the sale was made by the vendor's factor 
or broker entrusted with the possession of the goods, 
and that Lord Ellenborough decided that the factor 



(a) Klinitz r. Surrey, 5 Esp. 266, Paley, p. 171. 

H 
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was not prim& facie an agent of the buyer, but that in 
the case there was sufficient evidence to shew that the 
buyer adopted him as his agent; and also that an 
entry in his book not containing the names of the 
parties was a defective memorandum. After all the 
case went to the jury, and the defendant had a verdict 
on the merits. The case, therefore, decides nothing, 
but it is worthy of note as being the first reported 
case in which any attempt was made to use the 
broker's book as a memorandum between the parties. 

In Hinde v. Whitehouse^ (7 East, 609), which was 
a case of a sale by auction, Lord EUenborough, in 
delivering judgment, says, that " In all sales made by 
"brokers acting between the parties, bu3mig and 
" selling, the memorandum in the broker's book, and 
"the bought and sold notes transcribed therefrom, 
" and delivered to the buyers and sellers respectively, 
" have been holden a sufficient compliance with the 
" statute to render the contract of sale binding on 
" each." 

The turn of the expression seems to shew that Lord 
EUenborough, at the time of delivering the judgment, 
A* D. 1806, considered the book as of some weight 
between the buyer and seller, and perhaps as of more 
weight than the notes. 

This opinion seems to have gained strength in his 
mind, and in 1809, in Heyman v. Neode (a), at Nisi 
Prius, he is reported to have said, " After the broker 
" has entered the contract in his book^ I am of opinion 

(a) Heyman v, Neale, 2 Camp. 337. 
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" that neither party can recede from it. The bought 
'^ and sold note is not sent on approbQ>tion, nor does 
"it constitute the contract. The entry made and 
"signed by the broker, who is the agent of both 
" parties, is alone the binding contract ; what is called 
" the bought and sold note is only a copy of the other, 
"which would be valid and binding, although no 
" bought or sold note was ever sent to the vendor and 
" purchaser." The plaintiff was, however, nonsuited 
on another ground, so that this ruling became imma- 
terial. In 1816, Gibbs, C. J. apparently alluding to this 
case, said (Holt, 173)that the case had been contradicted; 
it does not, however, appear that Lord Elleiiborough 
hunself ever expressly abandoned his former opinion* 

In 1810, in Hodgson v. Davies (a), at Nisi Prius, 
the sale was through a broker, who rendered bought 
and sold notes, by which Davies sold to Hodgson, 
payment to be by bill. Five days afiter the delivery 
of the notes, Davies returned the sold note, and, as far 
as then lay in his power, repudiated the contract. 
Lord EUenborough at first thought that the contract 
must be absolute, unless the broker's authority was 
expressly limited, and the plaintiff had notice of it; 
but on an expression of opinion by the special jury/ 
he assented to a custom which gave the vendor a 
right within a reasonable time to return the notes 
when the sale was on credit. This case is not a 
decision that the book is not the original contract, but 
it is one that might well shake Lord EUenborough's 



(a) Hodgson v. Davies, 2 Camp. 531. 

h2 
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confidence in his former opinion. It will be found 
that Lord Ellenborough does not in any subsequent 
case act on the doctrine that the book is the original, 
though certainly he nowhere says it is not. 

In 1812 two cases came before the full Court of 
King's Bench, which are perhaps more remarkable for 
what they did not decide than for what they did. 

The first was Powell v. Divett (a). It was proved 
at the trial that the broker delivered to PoweU and Co. 
a sold note in the following form : — " Messrs. Powdl 
and Co. sold for your account, to Messrs. Divett and 
Co. the following parcels of Spanish wool (specifying 
them and the rates of price), customary tare and 
allowance to be paid for by acceptances, at six and 
eight months." This note was signed by the broker : 
he delivered at the same time a bought note to the 
defendant, which was not in evidence at the trial. 
After the sale Powell and Co. induced the broker to 
add a clause to the sold note, to the effect that such 
part of the wool as was damaged should be taken at 
a valuation. When Divett and Co. heard of this Aey 
objected. The declaration contained counts both on 
the original and on the altered notes. Lord EUen- 
borough, on these fiicts being proved, was of opinion 
that the alteration of the written document annulled 
the contract, and he nonsuited the plaintiff. It was 
urged in banc that according to Heyman v. Neale the 
note was not the contract, and consequently that an 
alteration in it could not annul the contract. The 
Court granted a rule nisi for a new trial, but on 



(a) Powell V. Divett, 15 East, 29. 
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the argument it being brought to their notice that the 
entry in the broker's book was not signed, and that the 
bought note was not in evidence, the Court discharged 
the rule because whether the vitiation of the sold note 
destroyed the contract or not, it put an end to the only 
evidence produced at the trial to satisfy the statute. The 
Court abstained from saying what would have been the 
case if the bought note had been in evidence, and it is, 
perhaps, not too much to conjecture that they were not 
quite agreed upon that point. Had it been decided, 
the Court must have determined whether the two 
notes formed the contract, or whether each se- 
parately was a memorandum of it, but not a part of 
the contract. 

In Humphries v. Carvalho (a) the defendant's broker, 
on the Saturday gave the plaintiff a bought note of 
some ipecachuana, "quality to be approved on Monday." 
He met the defendant, and told him what he had done, 
and therefore did not consider it necessary to send him 
a sold note. On the Friday following he sent the 
defendant a sold note, with the words " quality to be 
approved on Monday" struck out, to signify that the 
purcha^had approved it; the defendant immediately 
returned it, alleging as his reason that it had not been 
sent to him on Monday. The plaintiff had a verdict, 
and though a motion was made on another point, 
nothing was said in banc as to the Statute of Frauds. 
It does not appear from the report whether the bought 
note contained the names of both the buyer and seller, 
though itr most probably did. The case seems an 



(a) Humphrie0 r. CarvalhcH 16 £a5t, 45. 
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authority for this proposition, that one note only is 
sufficient to bind the contract when the party to be 
charged has expressly or tacitly dispensed with the 
delivery of the other note. 

In 1814 the Court of Common Pleas came to an 
important decision. In Thornton v. Kempster (a) the 
broker had delivered the plaintiff a complete sold note 
for a sale of Petersburgh hemp, signed by him ; he de- 
livered to the defendants a bought note, signed by him; 
corresponding in every particular with the sold note, 
except that it wasfor apurchaseof Riga hemp. Rigaand 
Petersburgh hemp are different articles. The broker 
meant to have made both notes for the sale of Peters- 
burgh hemp, but he made a mistake in writing out the 
bought note. The Court of Common Pleas decided that 
there was no contract^ because' on the notes the parties 
were not agreed ; Thornton was to sell one thing and 
Kempster to buy another, but to make a contract of sale 
the parties must agree to buy and sell the same thing. 
In Cummingv. Roebuck (6), Gibbs, C. J. at NisiPrius, 
in 1816; ruled the same point and remarked, ^' There is 
^^ a case which states the entry in the broker's book to 
^^ be the original contract, but it has been since 
** contradicted," He probably alluded to Lord Ellen- 
borough's ruling in Heyman v. Neale^ ante^ p. 98, 
which certainly seems quite at variance with the de- 
cision in Thornton v. Kempster. It does not appear 
whether the broker's book in Thornton y. Kempster was 
in evidence or not ; the expressions of Gibbs, C. J. in 



(a) Thornton v, KempBter, 5 Taunt. 786, 

(b) Gumming v. Boebuck, Holt, 172. 
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Gumming v. Roetmck^ above quoted, seem to shew that 
he at least thought it of no weight between the 
parties {a). 

In 1815 {h) Lord Ellenborough, at Nisi Prius, 
reserved the point whether a sold note was sufficient to 
bind the vendor where there was neither a bought note 
nor an entry in the book, but the plaintiff was non- 
suited on another ground, so that the point became 
immaterial. 

In Grant v. Fletcher (c), in 1826, the broker made 
a jotting of part of the contract in his note book, gave 
the i^Laintiff a memorandum containing another part of 
the contract, and the defendant a memorandum of 
another part ; each of the papers was imperfect, they did 
not refertoeach other, and each was inconsistent with 
each of the other two. The plaintiff was, of course, non- 
suited, but Abbott, C. J. in delivering judgment said, 
" The entry in the broker's book is, properly speaking, the 
" original, and ought to be signed by him ; the bought 
" and sold notes delivered to the parties ought to be 
" copies of it. A valid contract may probably be 
" made by perfect notes, sighed by the broker and 
^^ delivered to the parties, although the book be not 
" signed." 

In, Goom v. Aflah (d), in 1826, this point was 

(a) If there was a signed entry in evidence in Thornton o. Kempster, 
the decision seems to be that when the bought and sold notes differ 
there b no contract. It is now unquestioned law that when they 
differ they do not afford evidence of a contract; but it seems that Parke, B. 
does not admit the more extended proposition. (See Thornton v. Charles, 
9 M. & W. 802.) 

(6) Dickenson v. Lilwal, 4 Camp. 279, 1 Starkie, 128. 

(c) Grant v. Fletcher, 5 B. & C. 436. 

\d) Goom V. Aflalo, 6 B. & C. 117. 
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decided. In that case the bought and sold notes 
were perfectly regular and complete, and in the 
same terms as an entry in the broker's book, which 
was unsigned. The Court of King's Bench took 
time to consider, and then Abbott, C. J- delivered 
judgment that the contract was good. He said, " It 
" is clear that the contract was made in such a manner 
^' as to bind the defendant within the requisites of the 
" Statute of Frauds. If, therefore, it is to be held 
** invalid, this can only be done oii the groimd of some 
" usage or custom of merchants, which the Court is at 
" liberty to recognise as part of the common law. No 
" such usage has been found stated as a fact upon the 
" present occasion. There are several cases in the 
" books in which this point has been noticed; they 
" were all cited at the Bar, and it is unnecessary 
" to repeat them. A signed entry in the broker's 
" book, and signed notes conformable to each othef 
" delivered to the parties are spoken of as making 
" a valid contract. The entry in the book has been 
" called the original, and the notes copies, but there is 
" not any actual decision that a valid contract may 
"not be made by notes duly signed, if the entry 
" in the book be unsigned; and in one case the late 
■' Lord Chief Justice Gibbs is reported to have spoken 
" of some supposed decision to that effect as having 
" been overruled. Under such circumstances we 
" cannot say that the rule for which the defendant 
" contends has been adopted by the Court as part 
'^ of the law merchant. Strong expressions as to the 
*' duty of the broker to sign his book do not go far 
" enough for this purpose, nor does the obligation to 
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" do this which a broker is supposed to enter into 
" upon receiving a licence to practice in the city of 
" London. Brokers are, I believe, established in the 
" principal commercial towns on the Continent, under 
^' municipal regulations, calculated to obtam punc- 
" tuality and fidelity in their dealings, and the 
" signature of their book is certainly one method of 
" insuring these, and may in some cases furnish 
" evidence and facilitate the proof of a contract. We 
*^ have no doubt that a broker ought to sign his book, 
** and that every punctual broker will do so. But if 
" we were to hold such a signature essential to the 
" contract we should go fiirther than the Courts have 
" hitherto gone, and might possibly lay down a rule 
" that would be followed by serious inconvenience, 
" because we should make the validity of the contract 
<* to depend upon some private act of which neither of 
" the parties to the contract would be informed, and 
" thereby place it in the power of a negligent or 
" fraudulent man to render the engagements of parties 
" valid or invalid at his pleasure." 

A few months afterwards, in a case at Nisi Prius (a), 
Abbott, C. J. reftised to receive the broker's book in 
evidence where there were bought and sold notes. 
He said, " I used to think at one time that the broker's 
" book was the proper evidence of the contract, but I 
" afterwards changedmy opinion, and held conformably 
" to the opinion of the rest of the Court, that the copies 
" delivered to the parties were the evidence of the con- 



(a) Thornton v, Meux, M. & M. 44. 
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" tract they entered into, still feeling it to be a duty in 
^^ the broker to take care that the copies should cor- 
^^ respond. I think I must still act upon that opinion 
" and refuse the evidence." The feet that the Chief 
Justice Lord Tenterden was induced to abandon his 
preconceived opinion adds much weight to the decision 
of Goom V. Afialo^ as it shows tiiiat the case was well 
considered. It also completely destroys the authority 
of his dicta in Grant v. Fletcher^ as they were only 
expressions of an opinion which upon consideration he 
changed. 

It may be convenient here to examine what the 
state of the authorities was, immediately before the 
decision of Goom v. Afiah. 

It seems to have been decided at Nisi Prius in 
Rucker v. Cammeyer (1 Esp. 105), Hicks v. Hankin 
(4 Esp. 114), and Chapman v. Partridge (5 Esp. 256), 
that the broker might bind the partiies without making 
any entry in his book. It had never been so decided 
in Banco. The dictum of Lord Ellenborough in 
Hinde v. Whitehouse (7 East, 558), and his ruling in 
Heyman v. NeaU (2 Camp. 337), afford an inference 
that his opinion was at one time the other way ; but 
the subsequent cases of Powell y. Divett (15 East, 29), 
Humphries v. Carvalho (16 East, 45), and Dickinson 
V. Lilwal (4 Camp. 279), shew that he considered it 
by no means a poiat to be hastily decided. The case 
of Thornton v. Kempster (5 Taunt. 786), coupled with 
the e3q)ression8 of Gibbs, C. J. in Gumming v. Roebitck, 
(Holt, 172), seem to shew that Gibbs, C. J. was in- 
cliaed to go the full length of excluding the broker's 
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book altogether as evidence between buyer and seller. 
It is somewhat remarkable that there is no reported 
decision, not even at Nisi Prius, that the broker's book 
is admissible as evidence between the parties. Lord 
Ellenborough at one time evidently thought it was 
not only admissible but conclusive, but it never 
formed the ground of any reported decision of his. 
In Klinitz v. Surrey (5 Esp. 266), the ruling was 
on the acceptance of a bulk sample; in Hey man 
V. Neale (2 Camp. 387), the plaintiff was nonsuited 
on another ground. An opinion of Lord Ellen- 
borough's, if it stood alone, would have very great 
weight, but against it is to be placed the opinion of 
Chief Justice Gibbs, and the more mature and de- 
liberate opinion of Lord Tenterden. The decision of 
Goomv. .4^^ has put an end to doubt on the point there 
decided, namely, that where there is no signed entry in 
the broker's book, the bought and sold notes make the 
contract : from some expressions of Parke, B. it seems 
that learned judge doubts if the case was originally 
right, but he seems not to question that so far it is 
too well established to be overthrown. But the in- 
ference to be drawn froBi the reasoning of the Court 
in Goom v. Aflalo^ and acted upon in Thornton v. Meux 
(M. & M. 44), m^., that the entry in the broker's 
book being a private act of which neither of the 
parties ta the contract would be informed ought not 
to affect the parties, has been much questioned by him. 
This point was much considered in the case of 
Uawes V. Forster (a), in the King's Bench. That was 

(a) Hawes v. Forster, 1 M. & R. 368. 
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an action for not delivering oil. The first time it was 
tried in 1832, the plaintiffs produced and proved 
a bought note for tke sale of oil to them "war- 
ranted to arrive on or before 30th June." The sold 
note was not in evidence, and the defendant's counsel, 
besides relying on that objection, offered to put in the 
broker's book to contradict the note, and shew that the 
warranty was not part of the contract. This evidence 
was rejected. The Court of King's Bench were much 
divided in opinion, but finally they granted a new 
trial, in order that mercantile evidence might be 
received and the question, if necessary, carried to a 
court of error. At the new trial in 1834, it was 
proved in evidence and the jury found as a fact that 
according to the usage of trade, the bought and sold 
notes were the contract, and not the broker's book, 
which the evidence, shewed was in practice never re- 
ferred to, and the plaintiffs recovered, although the 
defendants proved that the entry did not correspond 
with the note. The defendants did not attempt to 
question this verdict. 

This point underwent some more discussion in 
Thornton v. Charles (a), in 1842. In that case there 
was a sold note, by which Thornton sold to the broker's 
unnamed principal 200 casks of tallow, and a bought 
note, by which Charles bought of the broker's prin- 
cipal 50 casks; the fact was that the broker made 
three contracts of sale from Thornton to three different 
persons, and delivered only one sold note, but three 



(a) Thornton ». Charles, 9 M. & W. 802. 
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bought notes. He entered the true contracts in his 
book and signed them; Lord Abinger nonsuited the 
plaintiff because the bought and sold notes did not 
correspond, and he thought the broker's book nothing. 
The Court of Exchequer all agreed in granting a new 
trial on another ground. On the main point, however, 
Parke, B. and Lord Abinger differed. Parke, B. said, 
I apprehend it has never been decided that the note 
entered by the broker in his book, and signed by 
him, would not be good evidence of the contract so 
as to satisfy the Statute of Frauds, there being no 
other. The case of Hawes v. Forster underwent 
much discussion in the Court of King's Bench, when 
I was a member of that Court, and there was some 
difference of opinion among the Judges, but ulti- 
mately it went down to a new trial to ascertain 
whether there was any usage or custom of trade 
which makes the broker's note evidence of the 
contract. Li that case there was a signed entry in 
the book which incorporated the terms of making 
the contract void in the event of the non-arrival of 
the goods within a certain time. The bought and 
Bold notes which were delivered to the parties 
omitted that clause. Certainly it was the im- 
pression of part of the Court that the contract 
entered in the book was the original contract, and 
that the bought and sold notes did not constitute 
the contract. The jury found that the bought and 
sold notes were evidence of the contract, but on the 
ground that those documents having been delivered 
to each of the parties after cdgning the entry in the 
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book, constituted evidenoe of a new contract made 
between them on the footing of these notes. That 
case may be perfectly correct, but it does not decide 
that if the bought and sold notes disagree, or (and ?) 
there be a memorandum in the book made according 
to the intention of the parties, that memorandum 
signed by the broker would not be good evidence to 
satisfy the Statute of Frauds." Lord Abinger was 
of a different opinion, he said, " I have purposely 
avoided" (i. e. in his judgment delivered previously 
to that of Parke, B.) " giving any opinion about the 
question of the bought and sold notes ; but I desire 
it to be understood that I adhere to the opinion 
given by me, that when the bought and sold notes 
differ materially from each other, there is no contract 
unless it be shewn that the broker's book was known 
to the parties." 
The dicta of these two learned Judges are worthy 
of the more attention, because though the case did not 
call for a judgment upon the point, it seems that the 
contradictory opinions there expressed had been delibe- 
rately formed and long entertained. It may be remarked, 
however, that upon this occasion Mr. Baron Parke's 
account of the second trial of Uawes v. Forsier is at 
variance with the report usually received on very good 
authority. 

K the report of Hawea v. Forster^ in the Reports of 
Moody and Rohinson^ be correct, that case can scarcely 
have been decided by the finding of the jury that the 
broker*s notes were evidence of a new contract substi- 
tuted in lieu of a previous binding contract entered in 
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the broker's book, for the evidence was that the broker 

could not tell which was first written, though it was 

all on the same day. It is not inconsistent with the 

terms of the report that the evidence may have shewn 

that the notes were actually delivered to the parties a 

short time after the entry was signed; yet if the jury 

found a substitution of a contract on that ground, it 

was a somewhat subtle verdict, and the point, if left to 

them, would surely have been mentioned in the report. 

According to the report the evidence was all on one 

side, and ^^ several of the most eminent merchants in 

" the city all concurred in declaring that they had 

" never known any instance where the broker's book 

" had been referred to, and that they always looked 

" to the bought and sold notes as the contract." And 

the question was left to the jury in these terms : — 

" Which according to the usage of trade in this city 

" has been the binding contract, the broker's book, or 

" the bought and sold notes. If the evidence has 

" satisfied you that according to the usage of trade the 

'^ bought and sold notes are the contract, (and the 

" evidence adduced before you to shew that they are so 

" considered, has not been met by any contradictory 

" evidence firom the other side), then you will find your 

" verdict for the plamtifis." 

" Verdict for the Plaintifis." 
This diflfers very materially firom the statement 
reported to have been made by Mr. Baron Parke, in 
Thornton v. Charles^ as it is submitted that this is not 
a " finding by the jury that the bought and sold notes 
" were evidence of the contract on the ground that 
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" these documents having been delivered to each of the 
" parties after the signing of the book, constituted 
" evidence of a new contract made between them on the 
" footing of these notes ; " but a direct finding of a mer- 
cantile jury under the direction of the Chief Justice, 
that the entry in the broker's book is not, according to 
usage, the contract. 

If it could be shewn that by the general law 
merchant a broker was bound to make an entry in his 
book, and that by the law merchant such an entry 
was the record of the contract between the parties, 
it might come to be a question whether the custom of 
England to disregard the book was to prevail against 
the general law merchant ; but I have not found any 
indications of such being the general law merchant, (a) 

If there be any decision in the English reports that 



(a) There has not come to my notice any passage in the old French 
or civil law to shew that such a book was recognised in their law, but 
I have made too little search to be able to rest on this as affording a pre- 
sumption that it was not a part of the law merchant. The Dutch and 
Italian law might probably afford more assistance, but I am ignorant of 
those languages. In Van der Linden*s Law of Holland, by Henry, 
p. 565, it is said, that the brokers of Amsterdam are '* bound to keep a 
proper register of all their transactions, to serve as proof in case of 
dispute.** Lord Tenterden, however, in Groom v. Aflalo, seems to con- 
sider this a mere municipal regulation. 

The Code Napoleon is very precise in its directions as to the books of 
brokers, but not more so than with regard to those of other traders, (as 
may be seen by the extract printed below); and there seems no fair in- 
ference to be drawn one way or the other from a system so radically 
different from our customs, both of trade and law. It is difficult to say, 
whether an English merchant who was compelled to submit his stock- 
book, journal, and the private book of his household expenses, once a 
year, to be examined by the Mayor and Recorder or a Master in 
Chancery ; or an English lawyer, required to give credence to traders* 
books as proof of what was stated in them, would be most inclined to 
resent the order as unnatural. 
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the broker's book is by the law merchant or by custom 
evidence between the parties, it has escaped my notice. 
There are, no doubt, many dicta to that effect entitled 



Code de Commerce^ Lwre /., THre eleiusieme* — " Du Livres de Commerce,''^ 

8. Tout commer^ant est tenu d'avoir un ITvre journal qui prisente jour 
par jour ses dettes, actiyes et passives, les operations de son commerce, 
ses negociations, acceptations, ou endossemens d^effets, et g^n^ralement 
tout ce qu*il re^oit et paie, a quelque titre que ce soit ; et qui enonce 
mois par mois les sommes employ^ a la depense de sa maison : le tout 
independamment des autres livres usit^ dans le commerce, mais qui ne 
sont pas indispensables. 

n est tenu de mettre en liasse les lettres missives qu*il revolt, et de 
copier sur un registre celles qu*il envoie. 

9. II est tenu de fair, tous les ans, sous seing prive un inventure de ses 
efiets, mobiliers et immobiliers, et de ses dettes actives et passives, et de 
le copier ann^ par ann^ sur un registre special It ce destin^. 

10. Le livre journal et les livres des inventaires seront paraphes, et 
vis^s une fois par ann^. 

Le livre de copies des lettres ne sera pas soumis a cette formality. 
Tous seront tenus par ordre de dates sans blancs lacunes, ni transports 
en marge. 

11. Les livres dont la tenue est ordonnee par les art. 8 et 9, ci dessua, 
seront cotes, paraph^ et vis^s, soit par un des juges des tribunaux de 
commerce, soit par le maire, ou un adjoint, dans le forme ordinaire et 
sans frab. Les commer9ans seront tenus de conserver ces livres pendant 
diz ans. 

12. Les livres des commerce regulierement tenus peuvent etre admis 
par le juge pour falre preuve entre commer9ant8 pour faits de commerce. 

13. Les livres que les individus faisants le commerce sont oblig^ de 
tenir, et pour lequels lis n*auront pas observe les formality ci dessus 
prescrites, ne pourront etre representes, ni faire foi en justice au profit 
des ceux qui les auront tenus sans prejudice de ce qui sera regl^ au 
livre de Faillet^ et Banqueroutes. * * * 

* * 84. Les agens de change et courtiers sont tenus d*av(»r une 
livre revetu des formes prescrites par Fart 11. 

Us sont tenus de consigner dans ce livre, jour par jour et par ordre de 
dates, sans ratures, interlignes, ni transpositions, et sans abbreviations 
ni chiffiresY toutes les conditions des ventes achats, assurances, nego- 
ciations, et en general de toutes les operations faites par leur minist^. 

I 
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to much respect, but no actual decision. The inconve- 
nience of the doctrine is well pointed out in Goom v. 
Aflalo: it makes the terms of the contract " depend 
upon a private act of which neither of the parties 
would be informed." 

The question, however, must remain very doubtful 
until there is a decision of a Court of Error on the 
point, for the judgment of one of the Courts below 
scarcely outweighs Mr. Baron Parke's strongly ex- 
pressed opinion. 

As has been already said, it is a matter of doubt 
whether the broker can in general bind the parties by 
the delivery of one note only; there is little or no 
authority bearing directly on this point. 

In Henderson v. Bamewall (a), in 1827, the Court 
of Exchequer evaded the question by what seems an 
odd decision on a question of £Eict. Rowland Roscoe 
was a broker in Liverpool; his brother William was 
his salesman and clerk. The clerk William did the 
actual broker's work in this sale, but the sold note on 
which the plaintiff relied was signed by the master, 
Rowland, and the Exchequer decided that the clerk 
was the broker, and his master a mere stranger. The 
general understanding of men is, that an order given 
to a trader's clerk is given to the master, and that 
work done by the clerk is done for the master. It is 
evident from the facts that both Rowland and William 
viewed the transaction in that light, but the Exche- 
quer did not. 



(a) Henderson v. Bamewall^ 1 Y. & J. 387. 
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The point is, however, much connected with another j 
on which there is some authority, namely^ whether a 
principal has in general a right to refuse to receive, 
or be bound by a contract delivered to him by a 
broker whom he has employed in the ordinary -man- 
ner. If the principal has a right on receipt of the 
note to return it and repudiate the contract alto- 
gether, it is manifest that there is no absolute contract 
until he has either adopted the contract by retaining 
a note delivered to him, or waived his right to have 
an opportunity to return the note, and so repudiate 
the contract. The objection in such cases is not that 
there is no sufficient memorandum of the contract to 
satisfy the Statute of Frauds, but that there is no 
contract at all, for the authority of the broker in such 
cases is merely to negotiate a bargain and propose it to 
his principal, who is to be bound by it unless he dissent?. 
m fteS^ «.e proposal is 'expressfy or t.ei% 
accepted, the contract is not made. 

Proof has in some cases been given of a usage in 
London, by which the principals have a right to return 
the broker's note within twenty-four hours, and so to 
reAise to be bound by the contract. 

In Heyman v. Neale (a), in 1809, the defendant 
seems to have relied on this usage as a part of the 
law qierchant, not requiring proof. In that case the 
broker seems to have had express authority to make 
the contract, and Lord Ellenborough is reported to 
have used terms that may have borne reference to the 

(a) Heyman v. Neale, 2 Camp. 337. 

i2 
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peculiar circumstance df the broker's express autho- 
rity, but which certainly seem to have been expressed 
generally to the effect that no such custom was part 
of the law« See ant€j p. 98. 

In Hodgson v. Dames (a), in 1810, there had been 
bought and sold notes delivered for the sale of tobacco, 
payment to be by bill. Five days afterwards the 
defendant, who was the vendor, reftised to proceed 
with the contract. The defence was, that the person 
who sells goods by a broker reserves to himself the 
power -of ratifying or rejecting the contract, as he 
shall be satisfied with the credit of the purchaser. 
The special jury sdd, that unless the name of the 
purchaser had been previously communicated to the 
seller, if the payment is to be by bill, the seller is 
always understood to reserve to himself the power of 
disapproviag of the sufficiency of the purchaser and 
annulling the contract, but that he must exercise that 
power more promptly than the defendant in this case 
had done. 

This finding of the jury, it is to be observed, is 
limited in terms to the case of a vendor upon credit, 
and seems to give him a reasonable but uncertain time 
to exercise his option. 

In Humphries v. Carvalho{h\ in 1812, it is said that 
evidence was given that it was the custom of trade for 
either party to return the contract note if he disap- 
proved of It within twenty-four hours. This custom, 



(a) Hodgson o. Dallies, 2 Camp. 531. 
(5) Humphries v. Corralho, 16 East, 45. 
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if it existed, would have had some bearing upon the 
merits of that cause, but as it was irrelevant to tha 
point on which the case is reported, the accuracy of 
the reporter's statement cannot be depended upon. 

In Hawes v. Forster (a), at the second trial, in 1834, 
evidence was given by some eminent merchants " that if 
the broker's bought or sold note, as the case might be, 
were not consonant with their directions to the broker 
they returned it." This seems to be nearly the same 
thing as the statement in Humphries v. CarvcUhOy and 
is open to the same remark. It had a bearing on the 
question then at issue, and is therefore of some weight ; 
but as it was rather collateral to it, there is not any 
reason to look upon either the evidence or the report 
as minutely accurate. 

In all cases to which such a custom applies it is. 
evident that the broker has no primd fade authority to 
make a contract, and when there is but one contract 
liote delivered there must be something proved beyond 
the mere existence of the relation of broker and 
principal between the broker and the party who has 
not received and retained the note, or else there is no 
proof of a contract on his part. And when there is 
independent proof that the principal did in fact enter 
into a parol contract to the same effect as that con- 
tained in the note, it would seem to require extraneous- 
proof to shew that he authorized the broker to sign 
a contract for him without deUvering a note to 
himself. And at aU events he could not be taken 

(a) Hawes o. Forster, 1 M. & B. 368. 
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to give the broker primd fade authority to sign 
anything but a memorandum of the contract actually 
made, aad consequently it would be open to him to 
shew that the note was not a memorandum of the true 
contract. In the case of Pitta v. Beckett (a), in the 
sittings after Trinity Term, 1845, the Exchequer are 
said to have decided on these principles, but giving 
them rather a more extensive application. That 
was an action for not accepting goods. The parties 
had been brought together by a Liverpool broker 
and had blade a barig^ain personally. l%e broker 
afterwards rendered the plaLtiff a ^Id note signed 
by the broker, describing the sale as unqualified. 
He did not render any bought note. The defence 
was, that the real contract was one with a war- 
ranty which was not complied with, and the jury 
found that such was the fact. The case took a double 
shape. Was there evidence to satisfy the Statute of 
Frauds, there being only one note, and was that note 
a written contract, so as to preclude the parties fr<»n 
giving evidence of terms not contained in it? Cress- 
well, J. at Nisi Prius, at Liverpool, directed the jury 
to find for the defendant, but reserved both points, and 
the plaintiff obtained a rule nisi to enter a verdict 
for him, which was afterwards discharged. I was 
not present at the argument in banc, but I am informed 
that the Court said that a broker had in no case primd 
facie authority to do more than to negotiate the 
contract and write down the terms of the contract 
^i 

(a) Pitts V, Beckett (not yet reported}. 
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ax5tuaUy made, and that, consequently, at all events 
this note signed by him was not within his authority. 
It had previously been decided at Nisi Prius, once by 
Lord Kenyon (a), in 1794, and once by Parke, J. (b) 
in 1830, that a broker employed to purchase at an 
auction, had no apparent authority from his principal 
to do anything more than purchase the particular 
article mentioned by his principal on the terms 
brought to the principal's notice. The decision in 
Pitts V. Beckett seems to extend the principle of these 
cases. But it cannot extend to cases where the broker 
is entrusted with any token of authority to make a 
contract ; as for instance, ' when he is entrusted with 
the custody of the goods or delivery orders; or, 
perhaps, where he is permitted to have the samples, 
though that must depend on the light in which mer- 
chants view the possession of the samples. 



(a) The East India Company o. Hensley, 1 Esp. 112. 
(p) Honfall o. FaunUeroy, 10 B. & C. 755. 
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PABTIL 

WHAT AGREEMENTS AMOUNT TO A BABGAIN AND 
SALE, AND WHAT ABE BUT EXECUTOBY. 



CHAPTER I. 

OENEBAL BULKS TO ASCERTAIN WHETHER AN AGREE- 
MENT AMOUNTS TO A BARGAIN AND SALE OR NOT. 
THE INDIVIDUAL GOODS MUST BE AGREED UPON, BUT 
THE APPROPRIATION MAT BE SUBSEQUENT TO THE 
MAKING OF THE ORIGINAL CONTRACT, AND liAT BE 
BY DETERMINATION. OF AN ELECTION. 

The next question to be considered is, what are the 
circumstances under which a contract (good within 
the statutes) amounts to a bargain and sale of goods, so 
as to operate as an actual sale of them, and when not? 

This is, properly speaking, a question depending upon 
the construction of the agreement, for the law professes 
to carry into effect the intention of the parties as appear- 
ing from the agreement, and to transfer the property 
when such is the intention of the agreement, and not 
before. In this, as in other cases, the parties are apt 
to express their intention obscurety, very often because 
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the circumstances rendering the point of importance 
were not present to their minds, so that they reaUy 
had no intention to express. The consequence is, 
that without absolutely losing sight or the funda. 
mental point to be ascertained, the Courts have 
adopted certain rules of construction which in their 
nature are more or less technical ; some of them seem 
very well fitted to aid the Court in discovering the 
intention of the parties : the substantial sense of others 
may be questioned. 

The pa;rties do not contemplate a bargain and 
sale till the specific goods on which that contract 
is to attach are agreed upon. When the goods 
are ascertained, the parties are taken to contem- 
plate an immediate bargain and sale of the goodsf, 
unless there be something to indicate an intention to 
postpone the transference of the property till the 
fulfilment of any conditions ; and when by the agree- 
ment the seller is to do anything to the goods for the 
purpose of putting them into a deliverable state, or 
when anything is to be done to them to ascertain the 
price, it is presumed that the parties mean to make 
the performance of those things a condition precedent 
to the transference of the property. But as these are 
only rules for construing the agreement, they must 
yield to anything in the agreement that clearly shews 
a contrary intention. The parties may lawfiiUy agree 
to an immediate transference of the property in goods, 
although the seller is to do many things to them 
before they are to be deliverable, and, on the other 
hand, they may agree to postpone the vesting of the 
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prc^rty till after the ftdfilment of any conditions 
they please. 

These rules require a careful ezaxoination of the 
cases in which they have been applied, in order to 
perceive their precise meaning and force, (a) 

The goods must he apecijied. 

The first of them that the parties must be agreed as 
to the specific goods on which the contract is to attach 
before there can be a bargain and sale, is one that is 
founded on the very nature of things. TiU the parties 
are agreed on the specific individual goods, the con- 
tract can be no more than a contract to supply goods 
answering a particular description, and since the 
vendor would fiilfil his part of the contract by fur- 
nishing any parcel of goods answering that description, 
and the purchaser could not object to them if they did 
answer the description, it is clear there can be no 
intention to transfer the property in any particular lot 
of goods more than another, till it is ascertained which 
are the very goods sold. 

This rule has existed at aU times ; it is to be found 
in the earliest English law books. In the Year Book 
(18 Ed. 4, 14), the Justices all agreed that a grant 



(a) They are nearly, but not quite equivalent to the text of the Digest : 
Si id quod yenierit appareat quid quale quantum sit et pretium et pure 
venit perfecta est emptio. " When the thing to be transferred under the 
contract of sale h^ been ascertained in its individuality, its state, and its 
quantity, and the price is fixed and the transference is to be uncon- 
ditional, the contract amounts to a perfect sale;" but as this concise 
statement requires a good deal of explanation, the reader is referred to 
the extracts from Fothiep, post. 
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to kill and take a deer in the grantor's park conferred 
no property in any deer; but Brian (then Chief 
Justice) said, ^^ But if I have a black deer amongst 
'^ others in my park, I can grant him, and the grant 
^'is good; and if I have two amongst the others 
^^ known, and I grant one or both of them, the grant 
^^ is good, for this, that it is ascertained what thing is 
" granted." 

Lord Coke (a) uses a very similar illustration : " If 
" I have three horses, and I give you one of them, in 
<^ this case the election ought to be made in the life- 
^> time of the parties, for inasmuch as ncme of the 
« horses is given in certain, the certainty, and thereby 
" the property, begins by election." 

It makes no difference, although the goods are so 
&ix ascertained that the parties have agreed that they 
dbaU be taken fixmi some specified larger stock. In 
such a case the reason stiUappHes: the parties did not 
intend to transfer the property m one portion of the 
stock more than in another, and the law which only 
gives effect to their intention, does not transfer the 
property in any individual portion. 

Thus m White v. Wilks (J), in 1813, where the 
agreement was for the sale of 20 tons of oil in the 
vendor's cisterns, and in point of £ebct the vendor had 
many cisterns with much more than 20 tons in them. 
Sir J. Mansfield, C. J. held, at Nisi Prius, that no 
property had passed to the purchaser, because the 
contract did not atta:ch on any particular portion of 



(a) Heywood*8 Case, 2 Coke, 36. 

(b) White r. Wilks, 5 Taunt. 176. 
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oil, and the Court of Common Pleas approved of this 
decision. And in Bask v. Davis (a), in 1814, in 
which case the agreement was for the sale of '^ 10 tons 
of Riga flax, marked P. D. R., at Davis's wharf, ex 
Vrow Maria," and the vendors had more than 10 tons 
of flax of this description lying at Davis's wharf, 
in mats varying in size; and nothing was done to 
sever 10 tons from the rest ; the King's Bench decided 
that no property passed. Lord EUenborough said, 
^^ The flax was to be weighed, and the portion of the 
" entire bulk to be delivered was to be ascertained, and 
« if the weight of any number of unbroken mats was 
" insufficient to satisfy the quantity agreed upon, it 
" would have been necessary to break open some 
" mats in order to make up that quantity. There- 
" fore it was impossible for the purchaser to say that 
" any precise number of mats belonged exclusively to 
"him. If the weight did not divide itself m an 
"integral manner, it would be necessary to break 
" up and take some fraction of another mat : every 
" component part, therefore, was uncertain ; " and 
Le Blanc, J. remarked, that every thing required to make 
a complete sale had been done but one. " It was to 
" be ascertained what goods the vendee was to have; 
" now that is the point where the case is defective 
" ♦ ♦ ♦ something was to be done to ascertain the 
" individuality." 

Several similar decisions were come to about the 
same time : Wallace v. Breeds (6), Aitstin v. Craven (c), 

(a) Busk V, Davis, 2 M. & S. 397. 
lb) Wallace v. Breeds, 13 East, 522. 
(c) Austin V. Craven, 4 Taunt. 644. 
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and Shepley y. Davies (a). The case, however, of 
Whitehurst v. Frosty decided by the Court of King's 
Bench in 1818, does not seem very consistent with 
the others. 

In that case Frost and Co, (b) had entered into a 
contract proved by this note, delivered by them to 
Townsend: — " Mr. J. Townsend bought of J. and L. 
Frost ten tons of Greenland oil in Mr. Staniforth's 
cisterns, at your risk, at 39Z.-^390Z." At the time of 
the agreement, there were in this cistern forty tons of 
oil, the whole of which had formerly belonged to 
Dutton and Bancroft. Dutton and Bancroft had sold 
ten tons of this oil to Frost and Co., and Frost and Co. 
gave Townsend a delivery order on Dutton and Bancroft 
for " the ten tons of oil we bought of you." Nothing 
whatever was done to sever the ten tons fix)m the rest 
of the forty. The Bang's Bench decided that as 
between Frost and Townsend the property had passed. 

The Court of Common Pleas in White v. Wilks 
(6 Taunt. 176), and Austin v. Craven (4 Taunt. 644), 
expressed themselves much dissatisfied with this de- 
cision, which they considered inconsistent with and 
overruled by the other decisions; but one of the 
Judges who decided Wkitehouse v. Frosty subse- 
quently in Busk v. Davis (2 M. & S. 397), ex- 
plained the case on a principle quite consistent with 
the other cases, though it may be doubted whether the 
fiujts of the case of Wkitehouse v. Frost as reported 
quite justify the distinction. " In Whitehouse v. Frosty 

(a) Shepley o. Dayies, 5 Taunt. 617. 

(b) Whitehouse v. Frost, 12 East, 614. 
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said Le Blanc, J. ^^ the owner of a large quantity of 
^^ oil in the mass sold a certain quantity of it to B., 
'^ who contracted to sell the same to C, specifically as 
'^ an undivided quantity^ and gave him an order upon 
" the owner for the delivery, which order the owner 
^^ accepted. The question that arose was not between 
^^ the owner and B., but between C. and B., who as 
^^ far as it was in his power had done every act to 
" complete the delivery, for he only pretended to sell 
^^ an undivided quantity. Therefore, whatever might 
'^ have been the case as between the owner and B., the 
" Court were of opinion that as between the subvendee 
^^ and B., the sale was complete.'' In the reported case 
no mention is made of there being any proof whatever 
of the agreement being to sell, not ten tons out of 
forty, but an undivided fourth part of every portion of 
the forty tons; unless the phrase ^^ at your risk " bears 
that meaning. Frost and Co. seem to have pro* 
fessed to sell and deliver ten tons of oil belonging to 
them in Staniforth's cistern ; and their defence to the 
action was, that they had no such oil, because it stiU 
remained the property of Bancroft and Dunkin. It 
may be doubted whether they were not estopped fix)m 
setting up such a defence against their own agreement, 
but the decision does not seem to have been given on 
that ground. 

Subsequent appropriation. 

As has been already said, the specific goods must 
be agreed upon ; that is, both parties must be pledged, 
the one to give and the other to accept those specific 
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goods. This is obviously just, for until both parties 
are so agreed, the appropriation caimot be binding upon 
either; not upon the one, because he has not con- 
sented, nor upon the other, because the first is free. 
But the application of this principle leads to nice 
and subtle distinctions, which perhaps cannot be 
helped, but are not the less to be lamented. When the 
goods are selected from the first in the original agree- 
ment there is of course no difficulty on the point, both 
parties are then bound to apply the contract to those 
specific goods. Neither is there any difficulty where 
both parties have subsequently assented to the appro- 
priation of some specific goods to fiilfil an agreement 
that in itself does not ascertain which the goods are to 
be. The effect is then the same as if the parties had 
from the first agreed upon a sale of those specific 
goods. In the accurate language of Holroyd, J. (a), 
^^ the selection of the goods by the one party and 
^' the adoption of that act by the other, converts that 
'^ which before was a mere agreement to sell into an 
'^ actual sale, and the property thereby passes." 

But the difficulty arises when the original agree- 
ment does not ascertain the specific goods, and one 
party has appropriated some particular goods to the 
agreement, but the other party has not subsequently 
assented to such an appropriation. Such an appro- 
priation is revocable by the party who made it 
and not binding on the other party, unless it was 
made in pursuance of an authority to make the election 

(a) Rhode v. Thwaites, 6 B. & C. 388. 
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conferred by agreement; or unless the act is sub- 
sequently and before its revocation adopted by the 
other party. In either case it becomes final and 
irrevocably binding on both parties. 

The question of whether there has been a subsequent 
assent or not, is one of fact; the other question of 
whether the selection by one party merely shewed an 
intention in thaft party to appropriate those goods 
to the contract, or a determination of a right of 
election, is one of law, and sometimes of some nicety. 

The general rule laid down by Lord Coke in Hey- 
wardHa case (2 Co. 36), and adopted in ComyvUs 
Digest^ Election^ seems to be, that when from the 
nature of an agreement an election is to be made, the 
party who is by the agreement to do the first act, which 
from its nature cannot be done till the election is deter- 
mined, has authority to make the choice in order that he 
may perform his part of the agreement ; when once he 
has pUrmed the act the choice has been made and 
the election irrevocably determined ; till then he may 
change his mind as to what the choice shall be, for the 
agreement gives him till that time to make his choice. 

It follows from this, that where from the terms of an 
executory agreement to sell unspecified goods, the vendor 
is to dispatch the goods, or to do anything to theln that 
cannot be done till the goods are appropriated, he has 
the right to choose what the goods shall be ; and the 
property is transferred the moment the dispatch or 
other act has commenced, for then an appropriation is 
made, finally and conclusively, by the authority con- 
ferred in the agreement, and in Lord Coke's language, 



w^^ 
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" the certainty, and thereby the property begins by 
" election," Heywood^s case (2 Coke, 36) ; but however 
clearly the vendor may have expressed an intention to 
choose particular goods, and however expensive may 
have been his preparations for performing the agree- 
ment with those particular goods, yet until the act has 
actually commenced the appropriation is not final, for 
it i, „o. ^ by d.e aua^^'of .h. ^ y^, nor 
bmding upon him. 

This distinction, which though somewhat subtle 
seems to be logical, reconciles the two cases of Fragano 
V. Lang and Atkinson v. BeU^ which seem to be on the 
very boundary line that divides the two principles. 

In Fragano v. Long (a), in 1825, Fragano of Naples 
sent a written order to Birmingham for a quantity of 
hardware, to be dispatched on insurance being effected. 
The manufikcturer at Birmingham, in pursuance of 
this order, packed up a cask of hardware and sent it 
to his shipping agents at Liverpool; it was marked 
with Fragano's mitials, and insured on his account. 
The shipping agents were putting the goods on board 
a vessel, when, by the fault of the defendant, they 
were injured, and an action being brought for this 
wrong in Fragano's name, it was contended that it 
was ill brought, because the property in the goods, at 
the time they were injured, had not yet vested in 
Fragano; but the Court of King's Boich decided 
that the property was in Fragano from the moment 



(a) Fragano o. L<Hig, 4 B. & C. 219. 

K 



130 WHAT AMOUKT8 TO A BARGAIN AND SALE. [PABT II. 

the goods by his direction left the vendor's nmTehouse 
at Birmingham. 

In Atkinson v. BeU{a)^ before the same Judges 
in 1828, it was proved that Bell, the defendant, had 
ordered two machines to be made by Sleddon, after 
the pattan most appioved of by a p^*8on called 
Eaye. Sleddon completed two machines; he aftier- 
wards altered them to suit some alterations in Kaye's 
machines. He then packed them in boxes, and 
wrote to Bell to say they were ready, and to -ask 
by what conve3mnce^they were to be sent. Sleddon 
then became bankrupt, and his assignees having 
brought an action for goods bargained and sold against 
Bell, the Court of King's Bench, .with some apparent 
reluctance^ decided that the form of action would not 
lie, as there was no bargam and sale. The goods 
remained Sleddon's goods, though he had int^ided 
them for Bell, and informed him of that indention* 

There can be no doubt that Sleddon had,, as far as 
intention could do it, appropriated the goods to Bdl 
as firmly as the vendorshad appropriated them to 
Fragano in* the other case, and probably he had been 
at more expense in consequence of such an intended- 
appropriation; but Fragano's bargain was, that the 
goods should be dispatched, and his vendor had begun 
to dispatch them. Sleddon had done nothing under his 
contract with Bell : he had only made great jprepara- 
tions for doing something. For all that had been 

(a) Atkinson v. BeU, 8 B. & G. 277. 
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done, Sle^don might stiU have supplied Bell with any 
two machines aoswering the description; but if BeU 
had assented to the appropriation of these two 
machines the case would have been different* This 
was afterwards decided by the Common Pleas in 
Sparkes v. Marshall {a)^ in 1836. That was an 
action on a policy of insurance, and the question was, 
whether the plaintiff had, at the time of making the 
policy, any property in a particular cargo of oats. 
Bamford, a com merchant, had bought of eTohn and 
Son, of Youghal, 500 to 700 barrels of prepared black 
oats, to be shipped by them as they could get a vessel. 
Bamford sold to the plaintiff, on the 10th of November, 
500 to 700 barrels of oats, described as to be shipped 
by John and Son; and on the 14th November Bam- 
ford wtote to the plaintiff to say that tlie oats were 
coming by the Gibr^tar, and the plaintiff shewed his 
assent to this by immediately insuring, on his own 
account, the oats " per Gibraltar, supposed to be not 
yet loaded/' " The question turns,'* safe! Tindal, C. J* 
" upon the right of the plaintiff at the time of effecting 
" the policy to that specific cargo of oats on board the 
" Gibraltar. The plaintiff cbhtends that those particu- 
" lar oats were appropriated to him ; the defendant, on 
"the other hand, contends that no specific cargo of 
" oats was appropriated, that he had only a right" of 
" action against Bamford, and that he could recover the 
" same damages now in such action, notwithstanding 
" the loss of the Gibraltar packet; * ♦ ♦ This letter 

■^^■^^*' »■ P ■ ^-^l^™ ^- ^ — ^' —■■■■■■■^W ■■^■■■1 I ■— ■ ■■ I M^ - — ■ III ■ ■■ » ■ I ^- * ' ' ~ ~" 

(a) Sparkes o. Mardiall, 2 N. C. 761. 

k2 
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^^ (of November 14th) seems to us to be an unequi- 
^^ vocal appropriation of the oats on board the Gibral- 
^^ tar by Bamford, and this appropriation is assented 
** to and adopted by the plaintiff, * * * we therefore 
*^ think the plaintiff is entitled to judgment." 

There may possibly be some doubt whether the true 
principle of those cases, which settle that goods 
dispatched by the vendor are the property of the 
purchaser, is that the vendor has, by dispatching them, 
exercised and determined a right of election, though it 
is difficult on any other principle to reconcile them 
with those cases which decide that a delivery to a 
carrier, and a receipt by him, do not make a contract 
good within the Statute of Frauds. If the carrier 
had authority from the purchaser to consent to an 
appropriation, he would surely have authority also to 
accept the goods within the meanmg of the statute, 
but that it is settled he has not. See ante p. 27. 

Of the position itself there can be no doubt. As 
long since as 1803, Lord Alvanley, in delivering the 
judgment of the Court, in DvMon v. Solomonsan (a), 
said, ^^ When this point was first mentioned I was 
"^surprised, for it appeared to me to be a proposi- 
^^tion as well settled as any in the law, that if a 
^Hradesman order goods to be sent by a carrier, 
^^ though he does not name any carrier, the moment 
^^ the goods are delivered to the carrier it operates as 
"a delivery to the purchaser, the whole property 
^^immediately vests in him: he alone can bring an 

(a) Dutton v. Sdomonson, 3. B. & P. 582. 
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" action for any injury done to the goods, and if any 
^^ accident happen to the goods it is at his risk. The 
"only exception to the purchaser's right over the 
" goods, is, that the vendor, in the case of the former 
" becoming insolvent, may stop them in transitu. On 
" this part of the case, therefore, the Court has never 
" entertained any doubt." It is to be observed that 
Lord Alvanley joins two propositions together (both 
perfectly undoubted law): that when goods are by 
agreement to be sent by a carrier, the delivery of the 
goods to the carrier appropriates the goods to the 
purchaser, and vests the property in him, and that it 
is a delivery to the purchaser ; that the goods are both 
sold and delivered. In most of the cases both of 
these things existed ; at the moment of time when it 
became necessary to determine whose property the 
goods were, they were sold and delivered, though only 
in transitu: but it was not so in Fragano v. Long 
(4 B. & C. 219). There was in that case an 
objection made that the property remained in the 
vendor, because he and his agents still retained the 
possession of the goods, so as never to have parted 
with his rights as an unpaid vendor. 3ayley, J. 
expressly says that there might be a difficulty as to 
that, if the vendor and his shipping agents were 
setting up an adverse interest, but not in the present 
case. The decision, therefore, in that case was, that 
the goods were bargained and sold, and that it was 
not material to inquire whether the transitus had 
commenced or not. This is not a merely theoretical 
distinction : a trader who recdves an order for goods 
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of a particular description, to be dispatched by sea, 
very oft^i with a view of preserving his lien, has the 
UUs of lading made out to his own order, so aa to 
aecuie that the goods shall not be delivered till paid 
fori ^^^ ^^ ^ worth consideration under what circum- 
stances by doing so he prevents the shipment operating 
as an impropriation of the specific goods, and so retains 
in himsdf . the gaieral property, and consequently the 
liability to loss during the voyage. 

K the reason why the deliveiy of the goods to the 
carrier appropriates them to the contract of sale, and 
vests the property in the purchaser is that the carrier 
is an.ag^it of the purchaser, having authority to receive 
the goods for him, it follows that when the carrier 
receives the goods under a contract.witfa the vendor, 
by which he agrees to Iceep possession of the goods 
sul^ect to the vendor's orders, the property is not 
transferred, for in audi a case it is clear that the 
carri^ does not receive the goods as an agent for the 
purchaser. 

But this consequence does n<^ necessarily foUow, if 
the reascm why the deUvery of the goods to the carrier 
appropriates the goods and vests th^n in the purchaser, 
is that it amounts to a determination of a right of 
election giyen to the vendor by the contract under 
which he is to dispatch the goods. The vendor's 
attempt to retain a right of possession may sometimes 
prevent the delivery to the carrier from operating as 
a determination of the vendor's right of election, but 
it will not necessarily do so. Whether it does or 
not. must depend upon the intention with which they 
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were delivered, and the terms of the contract by which 
the vendor is bound to dispatch them. 

In some cases the terms of the agreement of sale 
prevent any question from arising. Thus in Swain v. 
Shepherd (a), in 1832, at Nisi Prius, before Parke, B., 
in which the vendor sued the carrier for the loss of the 
goods, the learned Judge told the jury that if they 
believed the evidence that the goods were sent on a 
contract of sale if approved of, if not to be returned; 
the plaintiff was the proper party to sue. It is quite 
obvious that the ch^cumstance of a carrier intervening 
in this case was purely accidental, and had nothing to 
do with the Vesting of the property. I£ the vendor 
had literally with his own hands delivered them into 
the hands of the purchaser on those terms, the property 
must have reinained in the vendor until the purchaser 
had approved of t^e goods, or failed to return them. 

In all cases the terms of the agre^nent are of great 
consequence, for the first questic^i is, whether the 
goods have been appropriated pursuant to the autho- 
rity conferred by the agreement, so as to vest the 
general property in the purchaser, and then it may 
become a further question how &r the terms with 
which the vendor has clogged the appropriation are 
binding or not, and that too must depend upon the 
terms of the agreement. 

I In WUmshurst v. Bowker (6), in 1841, the de- 
fendants entered into this written contract with the 



(a) Swfun o. Bhefdierd, 1 M. & R. 223. 
(fi) Wilmshurst o. Bowker, 2 M. & G. 792. 
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plaintiffs: — ^^ Sold to Messrs. Wilmshurst and ^n 
about 300 quarters of wheat, as per sample, at 21. lis. 
per quarter on board. Payment by banker's draft on 
London, at two month's date, to be remitted on 
receipt of the invoice and bill of lading." The de* 
fendants shipped 310 quarters on board a vessel^ and 
took bills of lading deliverable to their order or 
assigns. They insured the goods, and in pursuance 
of an agreement with the plaintifis, charged them 
with the premiums as well as the price of the wheat. 
They forwarded an indorsed bill of lading and an 
invoice to the plaintiffs, who sent them hauck a draft, 
but not a banker's draft. The defendants instantly 
returned it, and resold the wheat at an advanced 
price. The plaintiffs brought the action against th^n 
for stopping the wheat, but without any count com- 
plaining of what se^ns to have been the real wrong, 
the over hasty resale. The Court of Common Pleas, 
after taking time to consider, decided that the property 
was in the plaintiffs, but that on the true construction 
of the contract the defendants were to have a right to 
retain possession till the delivery of a banker's draft. 
From the shape in which the question came before the 
Court (a motion for judgment non obstante veredicto)^ 
it was a fact admitted on both sides that ^^ the defen- 
dants, by order of the plaintiffs, caused the goods to 
be shipped for the account and at the risk of the 
plaintiffs," so that the Court had no occasion to decide 
whether the appropriation owed its validity to a prior 
authority contained in the agreement, or to a sub- 
sequent assent on the part of the plaintiffs. In pcant 
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of fact, there seems to have been ample evidence of 
both. 

In Brandt v. Bowlhy (a), in 1831, the Court of 
King's Bench decided that the property in a cargo 
of wheat remained in the vendor. The decision 
turned entirely on the peculiar circumstances. These 
seem to have been that Berkeley, of Newcastle, having 
agreed to purchase wheat of the plaintiffs, merchants 
at St. Petersburgh, payment to be by drafts on 
London, chartered a vessel of the defendant, Bowlby, 
and sent it out to receive the wheat. Then Berkeley 
and the agent of the plaintiffs in England quarrelled, 
and Berkeley wrote to cancel every order he had given 
(which he had clearly no right to do). The plaintiffs 
wrote to say that they would nevertheless load the 
vessel, hoping it would meet Berkeley's approval. 
They did load the vessel, but took the bills of lading 
to their own order. They sent one of the bills of 
lading indorsed to their agent, another they sent 
unindorsed to Berkeley, and at the same time informed 
him of what they had done, and that they had drawn 
partly on him and partly on London for the price. 
Berkeley refused to accept the draft on him, or to 
allow the house in London to accept on his account. 
When the ship arrived the price of wheat had risen, 
and Berkeley obtained the cargo fix>m the defendants 
against the will of the plaintiffs, whose agents held the 
indorsed bills of lading. The plaintiffs brought an 
action on the contract for a delivery contrary to the 

(a) Brandt v. Bowlby, 2 B. & Ad. 932. 
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of lading, and recovered as damages the value of 
the cargo at the port of discharge. The defendants' 
oounael moved to reduce the damages, because the 
pliLipt-i'flfa had no right of possession, in which case the 
damages should be only nominal, or at least no more 
than an unpaid vendor's right of possession, in which 
case the measure of damages should be the invoice 
price; but the Court refused a rule on both points. 
The Court seem to have come to the conclusion from 
the correspendence, that the goods were not shipped 
for the purpose of appropriating them to the fulfilment 
of the still existing contract which Berkeley had tried 
to cancel, but for the purpose of offering to Berkeley 
a substituted contract, which he declined. When 
once this construction was put upon the facts, the 
case became identical in principle with Swain v. 
Shepherdj ante p. 13.5. 

There are two earlier cases on this subject which 
seem to have been dedded upon the same principle. 
In each of them the Court decided that both the 
property and right of possession was vested in the 
purchaser and consignee, whilst in Brandt v. Bowlhy 
the judgment of the Court was, that neither was 
vested, and in WUmshurst v. Bowher^ that only the 
right of property was vested ; but the principle seems 
to be the same. The Court seem to have considered 
the correspondence and evidence carefully, to see 
whether the goods were shipped with the intent to 
appropriate them to the agreement, and then to have 
considered whether the vendor, under the agreement, 
had a right to retain the possession, for the &cts 
shewed beyond a doubt that he had a wish to do so. 
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The first of those (sases was WaUey sf .Montgomery (a), 
in 1808. The facts, as reported, were, that ISTalley, 
at Liverpool, gave Schumaoi;! aad Co., of Mem^, an 
order for timber. Schnmaflin and Co. wrote to him 
on the 1st of May to Bay they had chartered cm his 
account the ship Esther; and on the 15th May they 
wrote him another letteir^ ^closiiig a bill pf lading 
and an invoi<^, and informing him that they had 
drawn on him at three months for the price of the 
timber; none of those letters are set out iu the report, 
which greatly lessens its value. The invoice was of 
this tenor : '* Memel, 9th May. Invoice of a cargo of 
timber shipped by order and for aoQount and risk of 
Mr. T. Walley, at Liverpool, in the Esther :" and the 
bill of lading was ^^ to order or assigns, he or they 
paying freight," and was indorsed in blank by Schu- 
mann and Co. Schumann and Co. sent their corres- 
pondent, Montgomery, another bill of lading, under 
^ch mA by their directions he got possesion of the 
cargo. Walley, who was not insolvent, demanded the 
goods of Montgomery, and offered to accept the drafts 
drawn on him by Schumann and Co., but Montgomery 
refiu^ to let him have them unless he would pay 
ready money. Walley would not pay ready money ; 
he did not tender the freight which Montgomery paid. 
Montgomery sold the cargo, and Walley brought 
trover against him, and the question was, whether 
WaUey had the right of property and possession in the 
cargo or not. Montgomery seems to have been treated 

(a) WaUey o. Montgomery, 3 East, 585. 
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by the Court as identified in interest with Schumann 
and Co. Lord Ellenborough, at the tria^ lookmg at 
the correspondence and the bill of lading only, thought 
Schumann and Co. had appropriated the goods to be 
Walley's if he accepted the bills and payed the freight, 
and not till then. He had offered to accept the bills, 
so that the first condition was fiilfilled; but he had 
not offered to pay the freight, and therefore he was 
nonsuited. The King's Bench granted a new trial. 
Lord Ellenborough said that he should have retained 
his opinion had it not been for the invoice, to which 
his attention had not been called at the trial; he 
thought that shewed that the appropriation was abso- 
lute. Grose, J. said, " The defendant was the mere 
" agent of Schumann and Co., out of whom the pro- 
" perty was divested by the bill of lading and invoice, 
**and the delivery to the captain for every purpose 
" except that of stopping in transitu. ♦ ♦ ♦ ♦ 
^^ No man can make another his debtor against his 
" will ♦ ♦ ♦ there was no duty in the plaintiff 
" to pay the defendant the freight, because he was a 
" tortfeasor: standing as Schumann and Co. he was 
" detaining the goods from the plaintiff after having 
" passed the jH-operty to him." 

The other case was Cooje v. Harden (a), also in 
1803. In that case, Browne and Co. of Rotterdam, 
had an order from Oddy and Co. of London for flaK. 
The terms of the order are not given in the report, 
nor the manner in which the first part of it was per- 

(a) Coxe 9. Harden, 4 East, 211. 
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fonned. On the 12th of February, 1802, Browne and 
Co. wrote to Oddy and Co. as follows : " We have the 
pleasure of handing to you a bill of lading, and 
invoice of the remainder of the flax we purchased 
for your account, by order of Mr. Oddy, consisting 
of eighteen mats, which are shipped in Vrow Jean- 
nette for your place, the amount being 317/. 0^. lOd., 
We have this day drawn on you at two usances in 
fevour of Lacon, Fisher and Co., not doubting it will 
meet due honor." 

The bill of lading was unindorsed, Oddy and Co. 
being in difficulties conveyed the goods to Harden 
the defendant, who, as the bill was unindorsed, stood 
in exactly the position of Oddy and Co. Then Oddy 
and Co. failed, and Browne and Co. having trans- 
mitted an indorsed bill of lading to Coxe, he brought 
trover against Harden, who had received the goods. 
The Court of King's Bench thought Coxe could not 
sue in his own name, but they said it was not neces- 
sary to decide that, for Browne and Co. could not 
have sued in their own name. As Harden had actu- 
ally received the goods, no question on stoppage in 
transitu arose, and the question in the case was^ 
whether the right of property and possession in the 
goods, had passed from Browne and Co. to Oddy and 
Co. or not. Neither the terms of the order nor of the 
invoice are given in the report, but in argument it is 
asserted, " that the property was vested in them with- 
out any words of condition annexed, scilicet if they 
honored the bill," and each of the judges assumes in 
his judgment as a starting point, that it was clear 
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that Odd^ and Go^ if they ecmtkmed solvent, were 
to ha;ve immediate po nngjMiioii . It seems, therefore, 
not too randi to infiar, that the ordinal agreement 
was one by whidi the vendors were not to retain a 
right of poasesskm till die IrDs were honored; and, 
conaequently, that the Erections to the eaptidn not 
to ddiver to Oddy and Go., signified by the bill of 
lading being nmndorsed, were no part of the bar- 
gain, and not sadi as (if Odiiy and Co. had continued 
solvent,) ooold have been enforced against tiiem. 

In the case of the Ccnsfantia (a), Lord Stowell 
pdnted oat the great importance of the terms* of the 
contract of sale, upon the right of the consignor to 
control the goods after they have been put on board 
ship. In that case, some brandy taken on board the 
ship, was claimftd by a neutral Eye, who was the 
consignee. The captors insisted that the brandy 
remained the property of the consdgnor, who was an 
enemy. The &cts se^tki to have been, that Kye 
ordered the brandy of the consignor, who put it on 
board the ship at Cette, and had bills of lading made 
out, which expressed that the brandy was shipped on 
account of Kye, and at hia'risk. Drafts were drawn 
by Kye's directions on his corresspondent, who dis- 
honored them by mistake, atid the consignor, under a 
mistaken idea that Kye was insolvent, took legal steps 
in Cette, by which the master of the ship was ordered 
not to deliver the goods to Kye, but to the consignor's 
agent: the order of revocation was peremptory. It 

(a) The Constantia {Henrickson), 6 Rob. 321. 
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was proved that K je was in reality solvent^, and that 
the consignor waB under a mistake. The letters con^ 
taining Kye's orders for the braxidy^/were not a^. first 
before tlie Court. Lord Stowell, after pointing out 
with great deamess that the consignor had^ in &ct, 
made a revocation, and that, therefore, the only ques- 
tion was, if he had a right to make it^ and that ndiiher 
by the law of England nor of France, wa8viliere:an 
unlimited power of stoppage in transitu in the one 
country, or revendication in the other, except, where 
the purchaser had failed,, said that in this; case £ye 
was not insolvent, and^ therefore, the goods were 
Eye's, ^^ unless it can be^ shewn that the right of the 
^^ shipper e3:tehd ftu^her than- I have stated it, and 
^Hhat it amounts to en unlimited right to vary the 
^^ consignment at pleasure ; where goods, are shipped 
^^ without orders,, such a right exists* The seller, if he 
^^may be so desombed, jetainsan absolute power over 
^^them, for there isino puschase^^ But when. orders 
^^ have been reoaved and. executed^ and deiivecy has 
^^been made to the master of the^ sh]|it, and bills of 
*^ lading signed,, the seller is functus^ offimoy exc^ in 
^^the peculiar case in wMdi he is again reinstatedi by 
^^the privileges of the vmeleut priTnatif. That wiU 
^^ mate it a matter of fimdamentaL importance, that 
^^ the letters containing the original order should be 
^^produced. The mercantile law. I take to be. dear 
^^ and distinct, that the seller has .not a right to vary 
^Hhe consignment, except in the case above stated. 
"The mischief and inconvenience that would ensue 
" on a contrary supposition, are extreme. The goods 
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<^ might be put on board, and might lie at the risk of 
^^the consignee for two or three months, and if the 
" consignor could come and resume them at pleasure, 
^^ it would place the consignee in a situation of great 
^^ disadvantage, that he should be exposed to the risk 
^^ during such a length of time, for an object that 
^^ might eventually be defeated at any moment, by the 
"capricious or interested change of intention in the 
"breast of the consignor; it would be to expose the 
" consignee altogether to the mercy of the consignor." 
It is probable that the law would be the same if the 
goods were delivered to a carrier by land, for as far as 
regards the vesting of the property, the bill of lading 
has no peculiar legal effect: it is a direction to the 
shipowner as to the person to whom he is to give 
the goods, and a contract on his part to give them 
according to that direction, and has precisely the same 
effect on the vesting of the property, that a verbal 
agreement to the same effect would have had. It is 
very strong evidence of what the shipper intended in 
shipping the goods, but his intention has not the more 
effect because it is expressed in the shape of a bill of 
lading. K the vendor and the purchaser have come 
to the binding agreement, that the purchaser is to 
have forthwith certain goods, the vendor cannot, 
without the consent of the purchaser, add firesh con- 
ditions ; and if he orders the actual holder to keep back 
the goods till the purchaser has done something, which 
he is not bound to do, the order is void, and the holder 
obeys it at his peril, and it is no matter that the holder 
is a shipowner, and the order in the shape of a bill of 
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lading. The purchaser has a right to say " they are my 
goods, giveme them, if you have made promises to the 
shipper inconsistent with my rights, look you to that." 
But the case is quite different if the original bargain 
wndered either the property or the right of possession 
conditional. The vendor then has a right to insist as 
against the purchaser on the fulfilment of those condi- 
tions, and the form of the biU of lading is of great weight 
as evidence, to shew whether he insists upon that right. 
Neither is there any peculiar legal effect in an invoice, 
but the terms of the invoice afford very strong evidence 
of what the terms of the agreement of sale are, and also 
of the vendor's intention to appropriate the specific 
goods, and the question, whether the directions not 
to deliver are contrajv to the bargain, is, therefore, 
often decided by the terms of the invoice as a matter 
of evidence. Bearing these matters in mind, it is not 
difficult to reconcile Coxe v. Harden^ with Brandt v. 
Bowlby^ though at first glance they seem directly 
opposed to each other. 

Li Craven v. Ryder (a), in 1816, the contract was for 
the sale of twenty-four hogsheads of sugar, fix)m Craven 
to French, free on board a British ship, two months' 
credit. Craven put twenty-four hogsheads on board 
the defendant Ryder's vessel, the George, which was 
that named by French, but he retained the lighter- 
man's receipt, which expressed them to be shipped 
for and on account of Craven. The Court of Com- 
mon Pleas decided, that Craven had never parted with 



(a) Crayen v. Ryder, 6 Taunt 433. 

L 
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the right of possession, ^ibbs, C. J., said, '^ that the 
^^plamtiffs might refirain from deliyering the goods, 
*^ unless under such circumstances as would enable 
'^ them to recall the goods if they saw occasion." It 
seems very doubtful whether the property had passed 
under such circumstances from the vendor so as to 
free him from the risk of loss, but there was no occa- 
sion to decide that in Craven v. Ryder. It would seem, 
from Coxe v. Harden^ that if the goods were appro- 
priated to the contract, which was on credit, that Craven 
had no longer power to control the possession; and 
from Brandt v. Bowlby^ it would seem, that the appro- 
priation was not complete by the mere delivery on 
board the ship, unless it was done with the intei^on 
of appropriation. 

Ruck V. Hatfield (a), in 1832, was a case nearly 
similar to Craven v. Ryder. The shipowner there, 
however, had reAised to give a receipt, and it is to be 
observed, that Lord Tenterden, in his last edition 
of Abbott on Shipping^ p. 379, cites the case as an 
authority that under such circumstances the vendor 
retains his rights, ^^ at least as against the master of 
the ship," so that it appears that he did not consider it 
clear that, as against the purchaser, the vendor could 
retain any control after shipment. 

(a) Ruck V. Hatfield, 5 B. & A. 632. 
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CHAPTER II. 

1. THE FR0FEBT7 DOES NOT PASS mQ:«ESS THERE BE AN 
INTENTION TO PASS IT. 2. BULES FOB ASCEBTAINING 
THIS INTENTION. 3. THERE MAY BE PBOFEBTY BT 
ESTOPPEL. 4. EFFECT OF EXPBESS CONDITIONS. 



When the parties are agreed as to the goods on 
which the agreement is to attach, the presumption is, 
that the parties intend the right of property to be 
transferred at once, unless there be something to 
indicate a contrary intention. An agreement, there- 
fore, concerning the sale of specific or ascertained 
goods, is primd facie a bargain and sale of those goods. 
But this arises merely from the presumed intention of 
the parties, and if it appear that the parties have 
agreed, not that there shall be a mutual credit by 
which the property is to pass from the vendor to the 
purchaser, and the purchaser is to be bound to the 
vendor for the price, but that the exchange of the 
money for the goods shall be made on the spot; no 
property is transferred, for it is not the intention of 
the parties to transfer any. In other words, a con- 
tract for the sale of specific chattels, is primd facie a 
contract to transfer the property, in consideration of 
the purchaser becoming bound to pay the price ; but 
if the parties choose so to agree, it may be a contract 

L 2 



148 WHAT AMOUNTS TO A BARGAIN AND SALE. [PART H. 

to transfer the property, in consideration of the pur- 
chaser actually paying the price, and not merely ^ 
his engagement so to do. 

In the earlier English law books, it seems to be 
assumed that all agreements are of this ready money 
character, unless there is something to indicate a con- 
trary intention. Thus in Norfs Maxims^ pp. 87, 88, 
89, it is said, " In aU agreements there must be quid 
" pro quo presently, except a day be expressly given 
" for the payment, or else it is nothing but communi- 
" cation. ♦ ♦ ♦ If the bargain be that you shall 
" give me 10/. for my horse, and you gave me one 
" pOTny in earnest, which I accept, this is a perfect 
" bargain, you shall have the horse by an action on 
^^ the case, and I shall have the money by an action of 
" debt. If I say the price of a cow is 4/., and you 
" say you wiU give me 4Z., and do not pay me pre- 
" sently, you cannot have her afterwards without I 
" will, for it is no contract ; but if you begin directly 
" to tell your money, if I sell her to another, you 
'' shall have your action on the case against me. 
u • • • • K I sell my horse for money, I may 
" keep him until I am paid, but I cannot have an 
" action of debt until he be delivered, yet the property 
" of the horse is, by the bargain, in the bargainee or 
" buyer; but if he presently tender me my money, 
" and I refuse it, he may take the horse, or have an 
" action of detinue ; and if the horse die in my stables, 
" between the bargain and delivery, I may have an 
" action of debt for the money, because by the bargain 
" the property was in the buyer." 
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The pa«rt payment, or namitag a, day for payment^ 
dearly indicate an intention in the parties that they, 
should have some time to complete the sale by payment 
and delivery, and that they should in the meantime be 
trustees to each other, the one of the property in the 
chattel, the other of the price ; and Noy was of opinion 
that the law, in such a case, executed their intention, and 
transferred the property at 6nce subject to the vendor^s 
rights. In the case which he puts of the cow, there was 
nothing to indicate such an intention to give tithe, and 
he seems to think that it was to be presumed, that such 
an intention did not exist. This presumption was, 
probably, reasonable and just in the simplicity of early 
times, but with the change of customs the presumption 
also has changed, and in modem times, (at least in 
commercial transactions,) the parties are taken to 
contemplate an immediate transfer of the property in 
the goods, and an immediate obligation to pay the price, 
with a reasonable time for delivery and payment, unless 
there be something to shew a different intention- 
" Generally speaking," said Bayley, J. in Simmons v. 
Smft (5 B- & C. 862), "where a bargain is made for the 
"purchase of goods, and nothing is said about piay- 
"ment or delivery, the property passes immediately, 
" so as to cast upon the purchaser all ftiture risk, if 
" nothing remains to be done to the goods, although 
" he cannot take them away without paying the price." 
But where the presumption is rebutted, either from 
the nature of the transaction, or from other circum- 
stances that shew that the transaction is an exchange 
for ready money, the modem law does not differ from 
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the ancient. Thus in the case of Bussey v. Bamett (a), 
m 1842, the Exchequer held, that where goods were 
sold and delivered in a retail shop, the nature of the 
transaction shewed, that the goods and money were 
to be exchanged cdmultaneously, and, consequently, 
that proof that the money had then been paid, 
amounted in legal effect to proof that the purchaser 
never was indebted to the seller, and not that having 
been indebted he had paid the debt. 

In Bishop v. ShUitto(b), in 1819, the plaintiff 
brought an action of trover for some iron which had 
been delivered by him to the defendant under a con- 
tract, by which the defendant was to take certain bills 
out of circulation, which had not been done. The 
defendant's counsel objected, that the property had 
been transferred, and that the proper remedy was by 
an action on the contract. The Chief Justice Abbott, 
however, left it to the jury to say, whether it was 
part of the agreement that the delivery of the iron 
and the redelivery of the bills, were to be contempo- 
j*aneous ; and the jury having found that it was, the 
Chief Justice, and afterwards the full Court, held the 
plaintiff entitled to recover, 

Jivles for ascertaining if there be an intention to pass 

the property. 

Howev;er, except under particular circumstances, the 
parties to an agreement concerning the sale of specie 
fied chattels are taken to intend an immediate transfer 

(a) Bussey r. Barnett, 9 M. & W., 312. 

(b) Bishop V, ShilittQ, 2 B. & A. 329, n. 
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of the right of property from the vendor to the pur- 
chaser, ajid the law fiilfils their intention, and trans- 
fers the right of property accordingly. But there is 
nothing to prevent the parties from coming to an 
agreement that the property shall be transferred when 
and not till certain conditions have been performed; 
when the agreement is of that nature, the law fulfils 
the intention of the parties. The property is not 
transferred before the performance of the conditions ; 
if nothing Has occurred in the meantime to prevent 
it, the property is transferred as soon as the conditions 
a^ perforTed. 

Where, therefore, the agreement isforthe sale of goods, 
and also for the performance of other things, it becomes 
important to ascertain whether the performance of any 
of those things is meant to precede the vesting of the 
property or not. This is a question of the construction 
of the agreement, and it may often happen that the parties 
have expressed their intention in a manner that leaves 
no room for doubt; when, however, they have not 
done so in express terms, the intention must be 
collected from the whole agreement, and the Courts 
have within the last fifty years adopted for this purpose 
some rules of construction which are, perhaps, some of 
them a little artificial. These rules, of which there is 
no trace in the Reports before the time of Lord Ellen- 
borough, are laid down since the time of that learned 
judge as rules of English law, in terms nearly equi- 
valent to those in which they are laid down as rules of 

civil law. 

They are twofold: the first is that whei^ by the 
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agreement, the vendor is to do anything to the goods 
for the purpose of putting them into that state in 
which the purchaser is to be bound to accept them, 
or as it is sometimes worded, into a deliverable state, 
the performance of those things shall (in the absence of 
circmnrtanoes indicating a contrary mtention) be taken 
to be a condition precedent tothe vesting of the property. 

The second is, that where anything remains to be 
done to the goods for the purpose of ascertaining the 
price as by weighing, measuring, or testing the goods 
where the price is to depend on the quantity or quality 
of the goods ; the performance of those things, also, 
shall be a condition precedent to the transfer of the 
property, although the individual goods be ascertained, 
and they are in the state in which they ought to be 
accepted. 

The first of these rules seems to be founded in 
reason. In general it is for the benefit of the vendor 
that the property should pass; the risk of loss is 
thereby transferred to the purchaser, and as the ven- 
dor may still retain possession of the goods, so as to 
retain a security for payment of the price, the trans- 
ference of the property is to the vendor pure gain. It 
is, therefore, reasonable, that where by the agreement 
the vendor is to do something before he can call upon 
the purchaser to accept the goods as corresponding to 
the agreement, the intention of the parties should be 
taken to be, that the vendor was to do this before he 
obtained the benefit of the transfer of the property. 
The presumption does not arise, if the things might 
be done after the vendor had put the goods in the 
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state in which he had a right to call upon the pur-^ 
chaser to accept them, and would be unreasonable 
where the acts were to be done by the buyer, who 
would thus be rewarded for his own default. 

The second rule seems to be somewhat hastily 
adopted from the civil law, without adverting to the 
great distinction made by the civilians between a sale 
for a certain price in money, and an exchange for 
anything else. The English law makes no such dis- 
tinction, but, as it seems, has adopted the rule of civil 
law, which seems to have no foundation except in that 
distinction. In general, the weighing, &c., must, from 
the nature of things be intended to be done before the 
buyer takes possession of the goods, but that is quite 
a different thing from intending it to be done before 
the vesting of the property ; and as it must in general 
be intended that both the parties shall concur in the 
act of weighing, when the price is to depend upon 
the weight, there seems little reason why, in caipes 
in which the specific goods are agreed upon, it 
should be supposed to be the intention of the parties 
to render the delay of that act, in which the buyer is 
to concur beneficial to him. Whilst the price remains 
unascertained, the sale is clearly not for a certain sum 
of money, aa^d Aerefore does not come ^thin the 
civilian's definition of a perfect sale, transferring the 
risk and gain of the thing sold ; but the English law 
does not require that the consideration for a bargain 
and sale should be in monies numbered, provided it be 
of value. 

Still both branches of the rules seem to be now 
firmly established as English law, though, as has been 
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already stated, only within the last half century, and 
then it seems adopted directly firom the civil law. 
The reader will find some extracts from Pothier in a 
subsequent part of this work, and by comparing them 
with the language of the Judges in the cases, he will 
judge of the accuracy of this opinion. The rules now 
rest upon the authority of the English decided cases, 
and cannot be questioned on the ground of their 
recent introduction into English law. 

The first case is that reported in which these rules 
are alluded to as rules of English law, is that of 
Hanson v. Meyer (a), as recently as the year 1805. 
The facts of that case were, that Meyer haying sold 
the whole of a parcel of starch in a warehouse at 6/. 
per cwt., directed the warehousemen to weigh and 
deliver the starch. Part of the starch was weighed 
and delivered, but before they had weighed the rest 
the purchasers fidled, and Meyer, who was unpaid, 
countermanded the order to the warehousemen and 
took away the unweighed starch, and the assignees of 
the bankrupt purchasers brought an action of trover 
against him for so doing. The Court of King's 
Bench decided in fiivour of the defendant. The judg- 
ment of the Court was delivered by Lord EUen- 
borough, who observed, that by the terms of the 
particular contract, the price was made to depend 
upon the weight. " The weight, therefore, must be 
" ascertained, in order that the price may be known 
"and paid, and unless the weighing precede the 
" delivery, it can never for those purposes effectually 



(a) Hanson o. Meyer, 6 East, 614. 



CHAP. II.} BULES TO ASCERTAIN THE nrTENTION. 155 

"take place at all." The judgment was carefoUy 
worded, so as to decide no more than that this made the 
weighing a condition precedent to the purchaser's right 
to take possession, or as Lord EUenborough worded 
it, thdr " complete present right of property;" but 
though not deciding anj^hing as to the vesting of the 
general property in the purchasers, it was an indica^ 
tion of the opinion of the Court of King's Bench. 
The next case was Hinde v. Whitehouse (a), in 1807, 
a year later and in the same C!ourt. There sugar 
lying in a bonded warehouse was sold by auction, on 
conditions of which the material part, as &r as regards 
this point, was as follows : " The highest bidder to be 
the purchaser; to be at the purchaser's risk from the 
time of sale * *. The duties are not yet paid, but 
we intend pajring them to-morrow morning." The 
next morning was a holiday at the custom-house, and 
therefore the duties could not be paid, and before the 
custom-house opened again, the sugar was consumed 
by an accidental fire. The question in the cause was 
stated by Lord EUenborough to be, " whether enough 
" had taken place to change the property, and make 
"them the goods of the purchaser;" and it was 
decided that the sale was complete " within the mean- 
ing of the parties to the conditions." " The words 
" * time of 5afo,' and * highest bidder to be purchaser^^ " 
said Lord EUenborough, " all evidently relate to the 
"transaction of selling at the time and place of 
"auction, which was considered between them as 



(a) Hinde o. Whitehoiue, T East, 558. 
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^' effectual for the purpose of transferring the propertjr, 
^^ and the consequent risk of loss from the buyer to 
^^ the seller, notwithstanding the intermediate right of 
''custody or Hen upon the goods m the crown, until 
" the duty should be paid." This case, therefore, 
decided that the ^pfvoperty passed, because such was 
the intention of the parties appearing by the agree- 
ment in that particuhir case. 

The rules were first applied as the ground on which 
the judgment of the C!ourt turned in Hugg v. Minett (a), 
in 1809. There Rugg bought 24 lots of turpentine 
out of 27, which were sold by auction. By the terms 
of the sale, 25 out of the 27 lots were to be filled up by 
the sellers from the other two, and so made to contain 
each a specified quantity, and the two last lots were 
then to be measured and paid for ax5cording to their 
contents ; Kugg's purchase included these two lots of 
uncertain quantities. The three lots which were not 
purchased by Rugg were filled up and removed, so 
that Rugg -sfras clearly entitled to have the whole of 
what remained, and no difficulty could arise from the 
subject matter of the sale not being ascertained. Rugg 
paid about 2000/. on account of the turpentine ; the 
greater part'of the lots werefilled up, and the others were 
being filled up, when, by an accidental fire, the whole 
was consumed, no part having been delivered. Rugg 
brought an action in the King's Bench to recover the 
2000/. he had paid on account, and the Court held 
that all those lots which were filled up before their 

(a) Rugg V. Minett, 11 East, 210. 
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• 

destruction were the property of the purchaser, and 
that the sellers were entitled to retain their price, but 
that the others remained the property of the seller, 
who must therefore refimd the price received on iaccount 
of them. The test, accordkig to Lord EUenborpugh, 
was whether " eveiything had been done by the sellers 
*^ which lay upon them tx> perform in order to put the 
" goods in a deliverable state." And Bayley, J. said 
that ^^ if the sellers meant to relieve themselves from 
" all fiirther responsibility they should have done what 
^^ remained for them to do, until that was done the 
« property remained in them." 

This decision was soon followed by a variety of 
cases in which the principle was recognised (a), though 
in most of them, it was not necessary for the decision 
of the case then before the Court, as in some the goods 
were not specified, and in others the question was 
whether there was an actual delivery of the possession^ 
as well as a chans^e m the property; but in one or two 
cases Ae dedsion%VBS on ie very point. 

In Zdgury v. Fumdll{h)^ in July 1809, about two 
months after Rugg v. Minett, where the contract was 
for the sale of 289 bales of goatskins, containing five 
dozen in each bale, at the rate of 11. Its. 6d. per dozen ; 
and it was proved that the custom of trade was for 
the seller to count the bales before delivery, and that 



(a) WaUaoe v. Breeds, 13 East, 522; Busk v. Davis, 2 M. & S. 396; 
Austin V. Crayen, 4 Taunt. 644; Shepley v. Davis, 5 Taunt. 617; 
Withers v. Lys, 4 Camp. 237. 

(b) Zagnry v. Fnmall, 2 Camp. 240. 
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these bales were all consumed by fire before they were 
counted. Lord Ellenborough, at Nisi Prius, decided 
^^ that as the enumeration of the skins was necessary 
^' to ascertain the price, this was an act for the benefit 
^' of the seller, and as the act remained to be done when 
'^ the fire happened, there was not a complete transfer 
^^ to the purchaser, and the skins continued at the 
" seller's risk." 

And in Simmons v. Stmft (a), which was decided by 
the King's Bench, in 1826, after Lord EUenborough's 
death, the Court held that where a particular specified 
stack of bark was sold at 9/. per ton, the property did 
not pass until it was weighed, for from the nature 
of the contract it was a necessary part of it that it 
should be weighed, and the concurrence of the seller in 
the act of weighing was necessary. Bayley, J. said 
that, ^* generally speaking, where a bargain is made for 
^^ the purchase of goods, and nothing is said about 
« payment or ddivery,tiie property passes immedktely, 
^^ SO as to cast upon the purchaser all fixture risks 
" if nothing fiirther remains to be done to the goods, 
^^ although he cannot take them away without paying 
"the price. If anything remains to be done on the 
" part of the seller, until that is done the property is 
" not changed." 

The rule is fiirther illustrated by a class of cases in 
which it has been decided that where the agreement is 
that one party shall make and deliver some chattel, no 
property passes before the chattel is complete and in a 

, V 

^ (a) Simmons v. Swift, 5 B. &C. 857. 
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deliverable state, unless there be something peculiar in 
the agreement. In several of these cases the decision 
of the Court, that no property passed seems to have 
been given because the individual chattel had not been 
ascertained, MucUowy. Mangles (1 TBxmt.219^\ Bishop 
V. Crawshay (3 B. & C. 418), A^nson v. BeU (8 B. & 
C. 277). 

In Laidler v. Burlinson (a), however, in 1836, the 
C!ourt of Exchequer decided that though the specific 
chattel was ascertained, so that the maker was bound 
by his contract to complete that chattel and no other, 
yet that no property passed before the chattel was 
completed unless a contrary intention appeared fi*om 
the agreement. In that case a shipbuilder entered 
into an agreement with several parties, of whom the 
plaintiff Laidler was one, by which he was to complete 
a vessel then in his yard, and they were to take shares 
in the vessel and pay portions of the price. Before the 
vessel was complete Laidler, who was to take one- 
fourth of the vessel, paid the builder in advance, but 
that was voluntary on his part, as it was no part 
of the original agreement; then the builder became 
bankrupt, and the Exchequer decided that the pro- 
perty of the incomplete vessel was in the bankrupt, 
and consequently that his assignees were entitled to it, 
and that Laidler had no specific interest in the vessel. 
Parke, B. in the course of the argument said, that '^ If 
'^ the parties agreed to buy that particular ship when 
" complete, the property would not pass, though the 
" builder could not comply with the contract by 

(a) Laidler v. Burlinaon, 2 M. & W. 602. 
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** delivering another vessel." And in delivering judg- 
ment, Lord Abinger said, ^^ A man may agree to 
^^ purchase a ship when finished, or as she then stands. 
^^ Of which sort is this contract ? Bid it pass the 
" property to the purchaser presently, or was it to pass 
^^ when the ship was finished? I think it is of the latter 
" description." And Parke, B. said, *' It was an 
" entire contract to purchase the ship when finished, 
" and no property passed till then." The same prin- 
ciple seems involved in a later case (a), where a builder 
bad engaged to build an hotel, and having made certain 
sashes, which were approved of by the pmrchaser's 
agent, became bankrupt. The Court there held that 
the sashes belonged to the assignees, because they had 
not been fixed to the hotel. 

K, however, it appear from the agreement that the 
intention of the parties is that the property shall pass 
presently, the property does pass, though there remain 
acts to be done by the vendor before the goods are 
deliverable. It is to be observed that whilst the vendor 
is unpaid it is exclusively for his interest that the 
property should pass, but when he is partially or en- 
tirely paid it may be for the benefit of the purchaser; 
for in ^event of a paid vendor becoming in^lvent the 
purchaser, if the property has passed, has a security for 
his money, but if it has not passed he can but at best re- 
cover such a proportion of the price as the estate of the 
insolvent can fomiflh. If, therefore, it appears by the 
agreement that the parties intended the price to be paid 

(a) Tripp v. Armitage, 4 M. & W. 687. 
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before the goods were to be put in a deliverable state, it 
aiFords an argament that the parties intended the 
property also to pass before the goods were in a de- 
liverable state, and if the whole agreement shews that 
such was the intention, the property does pass. 

This seems to be the principle on which two cases 
were decided, Woods v. Russel (a), in 1822, and 
Clarke v. Spence (6), in 1836. In both of them it was 
held that the property in an unfinished vessel belonged 
to the purchasers, and not to the assignees of the bank* 
rupt builder. In each of these -cases the unfinished a 
ship was specifically ascertained to be the individual I 
ship to which the contracts applied, and the Court con- U 
sidered that the agreements showed an intention that 
the property in the vessel should vest as it was made, 
and in arriving at that conclusion much weight was 
laid on a provision in the agreements by which the 
price was to be paid by instalments, as the vessel 
arrived at certain stages. In LauUer v. Burlinson^ 
(2 M. & W. 622), the price had been paid in advance, 
but it was no part of the original written agreement 
that it should be so paid. The payment, therefore, 
could not be used to shew what the intention of the 
agreement was. 

There may be property by estoppel. 

There are some cases in which it has been held that 
the property was changed, though acts necessary to 

(a) Woods 9. Russel, 5 B. & A. 942. 

(b) Clarice v. Spence, 4 A. & £. 448. 

M 
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put the goods in a deliverable state remained to be 
done by the vendor, but it will be found on examina- 
tion that the party against whom it was held in those 
cases that the property was changed had more or less 
distinctly made a statement that it had been changed, 
and that the decisions were made on that ground. A 
party's statement is always evidence against himself. 
In general it is not conclusive against him, and he may 
set up as his case that his previous statement was a 
mistake or even a falsehood, and then the question for 
those who try the cause is whether his former statement 
or his present evidence is more worthy of belief. Much, 
of course, must depend on the degree of deliberation 
with which the former statement was made, and the 
means which he had at the time of knowing the truth. 
But though in general a statement is not conclusive 
against the party who makes it, yet there are exceptions 
in which the law does not permit the party to avail 
himself of the inaccuracy of his assertion, and in 
technical language he is estopped from setting up the 
truth against his former statement. " The rule of 
" law," said Lord Denman, in dehvering the judgment 
of the King's Bench, in Pickard v. Sears (6 A. & £. 
474), " is clear, that where one by his words or 
" conduct wilfully causes another to believe tha 
^^ existence of a certain state of things, and induces 
" hina to act on that belief so as to alter his own 
" previous position, the former is concluded from 
" averring against the latter a different state of things 
" as existing at the same time." This is a rule which 
within the limits applied by law is of great equity ; for 
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when parties have agreed to act upon an assumed state 
of facts their rights between themselves are justly 
made to depend on the conventional state of facts, and 
not on the truth. The reason of the rule ceases at 
once when a stranger to the arrangement seeks to 
avail himself of the statements which were not made 
as a basis for him to act upon. They are for a 
stranger, evidence against the party making the state- 
ment, but no more than evidence which may be 
rebutted ; between the parties they form an estoppel in 
law. This principle is well illustrated by those cases 
that at first sight seem inconsistent with the rule of 
construction already mentioned. 

Thus in Stonard v. Dunkin (a), in 1810, Knight 
had agreed to pledge some malt lying in the de- 
fendant's warehouse to the plaintiff, and the defend- 
ants gave a written acknowledgment that they held 
the malt for the plaintiff, who had advanced Knight 
7500?. on that security. The plaintiff brought trover 
for the malt, and the defence was that Knight had 
become a bankrupt, and that the property in the 
malt belonged to his assignees, because it had to 
be measured before the property would pass; but 
Lord ,Ellenborough said, " Whatever the rule may be 
" between buyer and seller^ it is clear the defendants 
^^ cannot say to the plaintiff the malt is not yours, 
^^ after acknowledging to hold it on his account. By 
" so doing they attorned to him, and I should entirely 



(a) Stonard v, Dnnkin, 2 Camp. 344. 

m2 
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** overset the security of mercantile dealings were I 
" now to suffer them to contest his title." 

In Hawes v. Watson (a), in 1824, the goods had 
been twice sold, and the first vendors were unpaid. 
The plaintifis were bond fide purchasers, and had bond 
fide paid their immediate vendor, the first purchaser, 
who had since become a bankrupt. The action was 
trover, brought against the warehousemen. It was 
proved that- the first sale to the bankrupt was at a 
certain price per cwt., and that the goods had never 
been weighed, and the defence was that they remained 
the property of the first vendors, and not having been 
the property of the first purchaser, could not have 
been by him rendered the property of the plaintiffs ; 
but it was prbved that before the plaintiffs paid the 
bankrupt, the defendants had signed a note, acknow- 
ledging that by order of the bankrupt they had trans- 
ferred the goods to the account of the plaintiff. 
Abbott, C. J. at Nisi Prius, ruled, that whatever might 
be the rights of the original vendors, the defendants 
having acknowledged that th^ held the goods on 
account of the plaintiffs could not now dispute their 
title, otherwise they would cause an innocent man 
to lose his money. The plaintiffs had a verdic<;, and 
the Court of King's Bench refused to disturb it. 

In Gosling v. Bimie (6), in 1831, in the Court of 
Common Pleas, the partially paid vendor of some 



(a) Hawes v. Watson, 2 B.^ C. 540. 
(fi) Gosling V, Birnie, 7 Bingv 339. 
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timber lying on the defendant's wharf had given the 
purchaser notice that if he did not pay the residue of 
the price the timber should be resold. The vendor 
accordingly did resell the timber to the plaintiff, and 
gave him a written order on the defendant, at whose 
wharf the goods lay, to deliver the timber on receiving 
payment of a sum of money. The defendant, who 
knew all the fiuu^ts, received the money, and verbally 
ass^ated to hold the timber for the plaintiff; then the 
first purchaser paid the vendor the balance of the 
price, and the defendant gave him possession of the 
timber; for so doing the plaintiff brought an action 
of trover, to which the defence was that the plaintiff 
was not the owner of the goods which were the property 
of the first purchaser. The Court, however, said that 
whether the resale was void as against the first purchaser 
or not might be a question, but that as against the 
defendant the case was clear. " The defendant," said 
Tindal, C. J. " is estopped by his own admissions, for 
" unless they amount to an estoppel the word may as 
" well be blotted from the law." 

In Gillett v. Hill (a), in 1834, the defendant, who 
was a wharfinger, had accepted, without any restric- 
tion, a delivery order for twenty sacks of flour given 
to the plaintiff by a person from whom he had pur- 
chased than, and the Exchequer, held, that by so doing 
the wharfinger made evidence against himself that he 
had twenty specific sacks belonging to the vendor, 

(a) GiUett o. Hill, 2 C. & M. 536. 
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which he appropriated to the order, and that the jury, 
in an action of trover against the wharfinger, were war- 
ranted in finding that the property had been transferred 
to the purchaser in some specific sacks in his custody. 
It does not appear that the purchaser had paid the 
vendor or otherwise altered his condition in con- 
sequence of the defendant's acts, so that probably the 
case did not amount to an absolute estoppel. 

It is evident that those cases are not authorities 
that the property had in reality been transferred, 
but merely that the plaintiffs had a right as against 
the defendants to treat it as if it had been transferred. 
A warehouseman may make himself responsible to both 
parties : to one because he has rendered himself inca- 
pable of denying that the property belongs to that 
party, though in truth it does not ; and to the other, 
because the property in truth is his. This may at 
times be very hard upon the warehouseman, who has 
by mistake represented that the property has been 
transferred, when in fact it has not, but it behoves 
him to see that his representations are not merely 
bond fide but accurate, or to abide the consequences 
of his inaccuracy. 

"Where by the agreement the vendor is to do things 
which may be done after the goods are in such a state 
that the vendor might call upon the purchaser to 
accept them, the performance is not presumed to be a 
condition precedent to the vesting of the property. 
Thus where the vendor agrees to pay warehouse rept 
for the goods for some time after the sale, it has been 
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decided that the property is transferred before the 
rent is paid. Hammond v. Anderson (a), in 1804, 
Greaves v. Hepke (ft), in 1818. 

The parties may indicate an intention by their 
agreement, to make any condition precedent to the 
vesting of the property, and if they do so their intention 
is fiilfilled. Thus if goods are sent for sale on approval 
or return, no property vests until the purchaser's 
approval, because that was the intention of the par- 
ties (c). And, as 13 said in Comyvts Digest^ Con- 
dition (B. 13), ^^ If a personal thing be granted on a 
^^ condition precedent, the property does not vest till 
" the condition performed.'* 

In the interval between the making of the agreement 
and the fulfilment of those conditions on which the 
property is to vest the purchaser has no interest in the 
thing itself; and it follows as a necessary consequence 
that if in the interval a third party has fairly acquired 
an interest in the chattel, the purchaser cannot on the 
ftdfihnent of the conditions deprive him of it. He 
may have a remedy against the vendor for breaking 
his agreement, by suffering this interest to be created, 
but he cannot take the property in derogation of 
a right acquired, whilst the agreement was only 
executory and he had no interest in the goods but 
only a chose in action. 



(a) Hammond v, Anderson, I N. R. 69. 
\h) Greaves v. Hepke, 2 B. & A. 131. 
(c) Swain v. Shepherd, 1 M. & Hob. 223. 
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Thus in Mires v. Soleshy (a), in 1678, the owner of 
some shee^ agreed with Alston that Alston should 
take the sheep home and pasture them till an agreed 
time, at so much a week, and if at the end of that 
time Alston would pay so much for the sheep, he 
should have them. Before the time was expired the 
owner sold the sheep to Mires, and in an action of 
trover by Mires against the servant of a purchaser 
from Alston, the Court decided that the agreement that 
Alston should have the sheep if he would pay such a 
sum of money at a future day, did not amount to^a 
^ale, and consequently that the sale to the plaintiff 
before that day was good, and the property of the 
sheep was in him. 

But if the conditions are fiilfiUed, and the agreement 
made absolute whilst the vendor remains owner of the 
goods, it seems that the agreement has.the same effect 
as if it were then for the first time made without any 
condition, and consequently that the property passes at 
once. 

In Evans v. Thomas (6), in 1608, it is said, " K one 
" covenants with another, that if he will marry his 
" daughter he shall have such a flock of sheep. He 
" marries his daughter, the property of the sheep were 
" presently in him, for it was but a personal thing, 
" and the covenant is a grant." For this proposition, 
Fitzherbert (44 E. 3) is cited, but no such case is in 
the Year Book of that date. 

(a) Mires o. Solesby, 2 Mod. 243. 

(b) Evans v. Thomas, Cro. Jac. 172. 
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In a case at Nisi Priu8(a), in 1811, Norton and 
Fitzgerald drew a draft on Voss, and indorsed it to the 
plaintiffs; they at the same time transmitted a bill of 
lading of some goods with an indorsement, making the 
goods deliverable to Voss, if he should accept and pay 
the draft, if not to the holder of the draft. Voss dis- 
honoured the draft, and Lord EUenborough held, that 
after the dishonour of the draft the plaintiffs might 
maintain trover against the indorsee of the bill of 
lading, who had obtained possession of the goods. It 
seems, however, probable, that the plaintiffs had some 
right of property in the goods, independently of being 
holders of the draft at the time it was dishonoured, 
thou^ that is not mentioned in the Report. 

(a) Barrow v. Coles, 3 Camp. 92. 
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CHAPTER III. 

THE EFFECT OF A BARGAIN AND SALE IS TO TRANSFER 
THE PROPBRTT IN THE QOOD8 WITHOUT ANY DE- 
LIVERT ; IN THIS RESPECT ENGLISH LAW DIFFERS 
FROM THE CIVIL LAW. 



As has been alread^r, observed, the rules which 
mark the diflference between an executory agreement 
and a bargain and sale, are nearly the same as those 
which, under the civil law, distinguished between a 
mere contract to sell^ and a perfect sale, ^^ emptio 
perfectaJ'^ 

So far as those rules are founded in the nature of 
things, this is what might be expected; but some 
of the rules, which are merely technical, have been 
partially, and as it seems inconsistently intro- 
duced into English law. The Civil Law is founded, 
amongst others, upon two assumed principles, which 
are not recognised by the English law ; one is, that a 
sale must be for a fixed price in money, and that a 
contract to part with property for a valuable recom- 
pence, not consisting of mone3rs numbered, cannot be 
a sale, but must be of a different nature. The other 
is, that property cannot be transferred by any agree- 
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ment, unless there be an overt act of delivery of 
possession. Neither of these principles are recognised 
by the English law, and such of the rules of the Civil 
Law as are founded exclusively upon them, ought not 
to prevail in a system in which the principles them- 
selves do not exist. It seems, however, that this has 
not been always kept in sight by the English judges. 
The Civil Law consistently declared, that there could 
not be a perfect sale until the price was fixed in 
money, though everything else was ascertained ; and, 
consequently, that a contract to sell the whole of a 
particular parcel of goods, at a price depending upon 
the number, weight, or measure of those goods, could 
not be a sale until the goods were numbered, weighed, 
or measured, for tiU then the price was not fixed in 
money. The contract on the part of the vendor was 
complete, for he was to transfer a specific ascertained 
thing, in the state in which it then existed, but the 
consideration was not a fixed sum in money, till the 
number, weight, or measure was ascertained. This 
was a defect in the sale, according to the principles of 
the Civil Law, but it is hard to see why it should pre- 
vent the contract amounting to a bargain and sale in 
English law. In many cases the weighing, &c., may 
be necessary to a^ertain the specific goods ; in others 
it may be necessary in order to put the goods into a 
deliverable state, and in those cases, the reasons are a^s 
applicable to English as to Civil Law ; but where, as 
in Zdgury v. FumaU (2 Camp. 240), and Simmons v. 
Swift (5 B. & C. 857), there is nothing unascertained 
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except the money value of the price, and yet the goods 
are held not to be bargained and sold, there seems 
little to be said, except that such are the decisions. 
With this exception, however, the Civil Law seems to 
differ from the English, where the difference in the 
frmdamental principles becomes material, and to agree 
with it in other respects. 

The following extracts from Pothier's celebrated 
Treatise Du Conbrat de Vente^ will be fomid to throw 
considerable light upon the subject matter of the last 
chapter. The reader must remember that Pothier 
wrote of the Law of France, such as it was modified 
by the customs of Orleans before the French Revolu- 
tion, so that his positions are not always to be con- 
sidered as universally true of the Civil Law, and fisur 
less to be taken as authorities for English Law. 

The extracts are translated from the edition of 
Pothier's Works, published by M. Dupin at Paris in 
1835. The first extract commences at p. 139 of the 
second volume, and ends at p. 144 ; the second extract 
commences at p. 147, and ends at p. 150. 

Pothier Du Contrat de Vente^ partie IV. 

" It is a principle established in the title of the 
Digest de peric. et comm. rei vend.^ that so soon as 
the sale is perfected, the thing sold becomes at the 
risk of the purchaser, though it has not been yet 
delivered, so that if during that time it chance to 
perish without the fault of the vendor, the vendor is 
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freied from his obligation, and the purchaser is not on 
that account-^eed from his, and is not the less bound 
to pay the contract price. 

" That the vendor should be freed from his obliga- 
tion wh^n the thing sold has perished without his 
fault, is ja consequence of another principle, that every 
obligatiobi de certo corpore^ is destroyed when the thing 
ceases to exist, Traite des Obligations^ part 3, chap. 6. 
This principle is founded in the nature of things, for 
the thing due being the subject of the obligation, it 
follows, that when the thing ceases to exist, the 
obligation can no longer exist, not being capable of 
existing without a subject. 

" The second part of the decision, to wit, that the 
obligation of the purchaser does not cease to exist 
though that of the vendor be destroyed by the 
destruction of the thing, seems to be subject to more 
difficulty; nevertheless, it is true, and is founded in 
the naturfe of the contract of sale. This contract is 
of the number of those which are called consensual, 
which sate perfected by the mere consent of the con- 
tracting parties. The delivery of the thing sold, is 
not necessary for the perfection of the contract. The 
obligation to pfty the price which the purchaser con- 
tracts, being then complete, by the mere agreement of 
the parties which has taken place, and independently 
of the delivery, it should survive, although the thing 
Sold has ceaised to exist, and can no longer be delivered. 
It is true that so long as the seller is in default by not 
delivering the thing, he cannot compel payment be- 
cause he cannot be permitted to demand, that the 
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purchaser should fulfil his obligation towards him, 
whilst on his own side he has made default in fulfilling 
his own. But when the obligation of the vendor is 
extinguished, in one of the ways in which obligations 
from their nature may be extinguished, the purchaser 
has nothing to oppose to protect himself fix>m Ad- 
filling on his part his obligation, which having once 
^ been bindingly contracted, cannot be put an end to, 
save in one of those ways in which obligations are 
terminated. 

" Many modems who have treated of the law of 
nature, amongst whom are PufTendorf, Barbeyrac, &c. 
have thought that the Roman lawyers had in this 
matter departed from the true principles of natural 
right ; and they maintain, on the contrary, that the 
thing sold is at the risk of the vendor so long as he 
remains the owner of it : that it is upon him that any 
loss befalling that thing should Ml, though it was 
without his fault, unless the purchaser was in de&ult 
by not receiving it, and in like manner that it is he 
who should profit from any increase in the thing sold. 
Their arguments are, first, that it is a maxim recog- 
nised by the Roman lawyers themselves, that things 
are at the risk of their owner, res perit domino. The 
answer to that objection is, that the maxim is appli- 
cable when distinguishing between the owner and 
those who have the custody or the use of the thing ; 
there the thing perishes to its owner rather than to 
those who have the custody or the use, who, by the 
destruction which has befallen the thing without their 
fault, are discharged from the obligation which they 
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have undertaken to restore it. But when we are 
distinguishing between the owner of a thing who is 
debtor of that thing, and the creditor of it who has an 
action against the owner to make him deliver it, there 
the thing perishes to the creditor rather than to the 
owner, who, by the destruction of the thing, is dis- 
charged from his obUgation to deUver it. In &ct, 
each loses the right which he had either in the thing 
or to the thing when it perishes by accident. The 
seller who is owner of the thing loses his right of 
property such as h§ had it, that is a right which he 
could not have kept, and which he was bound to have 
transferred to the purchaser, and the purchaser, on 
his part, loses the right which he had with reference 
to that thing, that is to say, the right which he had to 
cause it to be delivered. 

" They object, secondly, that the purchaser has not 
bound himself to pay the price, save upon condition 
that he should have the thing given to him. I deny 
the proposition : he binds himself to pay the price, not 
on condition that the vendor should give him the 
thing, but rather on condition that the vendor should 
bind himself on his side to him, that he will cause the 
thing to be given to him. It is enough, therefore, 
that the vendor should have entered into a binding 
obligation to that effect, and not broken his obliga- 
tion, in order that the obligation of the purchaser 
should have a consideration and subsist. 

^^ Although the reasons for the opinion of the 
Roman lawyers seem to me to preponderate, nev»- 
theless, it must be owned that the question is not free 
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from difficulty, and it appears that even the Rcnnan 
lawyers have not been unanimous on this question, 
for Africanus in the law, 33 ff. lacat canducti. says 
positively, that if the state seize on the heritage which 
I have sold you before I have delivered it to you, so 
that it is no longer in my power to deliver it to you, 
I shall not, in truth, be liable to you for damages or 
interest, but I shall be bound to restore you the price. 
This text has seemed so positive to Cujas, that in his 
treatise ad African, upon this law, he has gone so &r 
as to maintain, that axjcording to the Roman law the 
thing sold was not at the risk of the purchaser, con- 
trary to the positive decision of the other texts, and 
the general opinion against which he himself has 
written, ad l. 34, s. 5. alia caus. ff. de contrah. 
empt Different commentators have conceived diffe- 
rent methods of reconciling these. The most plausi- 
ble is that of Davezan, Professor of our University of 
Orleans, in his treatise de Contrah. He says, that in 
the instance given by Africanus, if the purchaser has 
a reimbursement of the price, it is because the laws 
which compel possessors to quit possession of their 
heritage for some public cause, have apparently this 
clause, ^notwithstanding all sales which they may 
have previously made which shall remain void.' The 
sale being in that case rescinded, the purchaser must 
be reimbursed the price, but when the thing perishes 
that does not rescind the sale. Even if we do not 
admit this method of reconciling the authorities, and 
if Africanus was reaUy of a different opinion from 
ours, this opinion, which is imported into the Dig^t 
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incidentally on another point, must yield to the posi- 
tive decisions of the other lawyers in the laws 7 & 8 
ff. de peric. et comm. rd vend.j and to the decisions of 
the Emperors, to wit, of Alexander in the law, 1, and 
of Gordian in the law. 4, cod. diet, tit^ and lastly, of 
Justinian in his Institutes de empt. vend.^ s. 3, who 
says positively, Emptoris damnum est cui necesse est licet 
rem non fuerit nactus preiium solvere. 

" 309. After having settled that the thing sold 
remains at the risk of the purchaser so soon as the 
contract of sale is perfect, we must discuss when does 
the contract so become perfect. 

" In general, the contract of sale is considered to 
have become perfect so soon as the parties are agreed 
upon the price for which the thing is to be sold. This 
rule has its operation when the sale is of an ascer- 
tained thing, and is pure and sunple. Si id quod 
venierit appareat quid quale quantum sit et pretium et 
pure venit perfecta est emptio^ L 8, ff. de peric. et com. 
rei vend. 

" In the sale of those things which consist in quan- 
iitatej and which are sold by weight, number, or 
measure, as if one sells ten bushels of wheat out of 
that which is in such a granary, ten hundred weight 
of sugar, a hundred fish, &c., the sale is not perfect 
till the wheat has been measured, the sugar weighed, 
the fish counted, for up to that time nondum apparet 
quid venierit. It does not suflSiciently appear which is 
the wheat, which the sugar, and which the fish, that 
are the object of the sale, since it can only be the 
wheat that shall have been measured, the sugar that 

N 
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shall have been weighed, and the fish that shall have 
been counted. 

^^ It is true, that before the measuring, the wdghing, 
the counting, and from the instant of the contract, 
the engagements which arise from it are in existence. 
The purchaser has thenceforward an action against 
the vendor to make him deliver the thing sold, as tlie 
vendor has an action for the payment of the piice on 
oflPering to deliver- it ; but though ike engagement of 
the vendor exists thenceforth, it is accurate to say, 
that it is not yet quite perfect, in this sense that 
it has but an unascertained subject, and one which 
cannot be ascertained but by the measure, weight, or 
counting. 

^' It is not, therefore, until one has made this measur- 
ing, weighing, or counting, that the thing sold can be 
at the risk of the purchaser, for risk can only attach 
on an ascertained subject. 

^' This decision applies not only where the sale is of 
a certain quantity of goods to be taken from a store 
in which there may be more, because in that case, as 
we have just said, until the measuring or the weighing 
has taken place, the thing which is sold consists not as 
yet of any ascertfdne<d subject on which the risk can 
attach: it also alpplfei^ in the case where the sale is of 
aU that therein in a store or a granary, if thesale has 
been made at so much for each hundred weight, for 
each bushel of wheat, &c. 

" The sale in such case is not considered perfect, 
and the goods sold are not at the risk of the purchaser I 

until they have been measured or weighed, for up to 
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that time non apparet quantum venient The price 
being agreed on only at so much for each hundred 
weight which shall be weighed, each bushel which 
shall be measured, there is no ascertained price before 
the measuring or the weighing, and therefore the sale 
up to that time is not sufficiently perfect to make the 
risk of the things sold concern the purchaser: he 
ought not to be charged with it till the goods have 
been weighed or measured. 

" But if the things have not been sold by weight 
or measure, but per aversumemj that is to say in the 
mass for one entire price, in that case the sale is 
perfect from the moment of the contraxjt, and from 
that time these things, like any others, are at the risk 
of the purchaser. All these principles are taken from 
the law 35, s. 5, de contrah. empt 

^^ 310. The thing sold being at the risk of the purchaser 
from the moment of the contract, when it is sold per 
aversionenij and the thing sold on the contrary re- 
maining at the risks of the vendor until the things 
are measured, when the sale is by measure it is 
important to know when a sale is taken to be made 
per aversianenij and when it is taken to be made by 
measure. The following rules will ascertain it : — ' 

'^ Ride 1. It cannot be doubted that the sale is by 
»e«u«,^ it is e^««ly .g«ed «.a. *, p™4 
shall be for each measure, as if the contract be to sell 
so many bushels of wheat, which are in such a 
granary, at the rate of so much per bushel, or if the 
contract be to sell a bin of wheat in such a granary, 
which contains ten bushels, in each case the sale is 

n2 
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made by measure; all the difference is, that in the 
first case, the surplus of the wheat, if there be more 
than ten bushels, is not sold, whereas in the second, 
the entire bin is sold, though there be in it more than 
ten bushels. 

" Utile 2. When the sale is of so many measures of 
such a thing the sale is considered to be by measure, 
though by the terms of the contract there is expressed 
to be only one price, as if it were said, " Sold ten 
bushels of wheat for five hundred livres," the price 
being construed to be no more than the sum of the 
price for which each bushel is sold. Non interest 
unum pretium omnium centum metrarum, an semd 
dictum sit an in singvlos eos, {diet L 35, s. 7, de 
contrah. empt) 

" Bide 3. When the sale is for one entire sum, not 
of so many measures of such a thing, but of some thing 
which is represented to contain so many measures, 
the sale is made per aversionem^ (as if the sale is 
expressed to be of such a meadow for 1000 livres, 
warranted to contain twenty acres), and therefore the 
thing is from the moment of the contract at the risk 
of the purchaser, L 10, s. 1, de peric. et cormnod. ret 
vend. The mention of the number of acres has no 
further effect than to bind the vendor to make com- 
pensation to the purchaser for any short-coming in the 
quantity, if it be smaller, as has been said (supra^ 
part 2), 

" 311. There are certain things which are sold subject 
to being tasted, as wine, oil, &c. These sales are even 
less perfect on the part of the purchaser imtil the 
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things sold have been tasted than are sales of things 
sold by measure until they have been measured, for in 
the latter, from the instant of the contract, it no 
longer depends upon the purchaser whether the sale 
shall take place. Before the goods have been weighed 
or measured he is as much bound to execute the 
contra<5t as the vendor is, and the weight and measure 
do but fix and ascertain what has been sold, whereas 
in sales made subject to tasting the purchaser may 
refiise to execute the contract if he finds the mer- 
chandize not to his taste. Alia causa est degustandi 
alia metiandi; Gvstus enim ad hoc projicit ut improbare 
liceat I. 34, s. 5, jf. de contrah. empt These sales, 
then, up to the Ze of tasting, are more imperfec; 
than those made by weight and measure, and conse- 
quently in these sales the things sold cannot be at the 
risk of the purchaser until he has made default in 
tasting them. 

" According to the practice of our tribunals, difier- 
ing fi-om the Roman law, it is requisite, in order that 
the purchaser may be considered in default, that the 
vendor should have obtained a decree to order the 
purchaser to taste by a fixed day, or otherways that 
the sale shall be absolute and unqualified. 

" Note, also, that it is necessary to distinguish 
whether the purchaser has bargained that he is to taste 
the goods to see whether he approves of them, or only 
to see whether they are good, sound, merchantable, 
and not spoiled. It is only in the first case that he 
can be off his bargain by declaring, after he has 
tasted, that he does not like the goods. In the 
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other he cannot reject the goods if they be really 
merchantable. 

^^ 312. When a sale is made subject to a condition, 
any loss sustained by a partial ii\jury to the thing 
during the time intervening between the making of 
the contract and the fulfilment of the condition falls 
upon the purchaser if the condition is afterwards 
fulfilled, for the vendor is only bound to deliver it 
such as it may exist, provided it is not injured by his 
fiuilt. 

^' But the total destruction of the thing falls upon 
the vendor, for the fulfilment of the condition, after 
the total destruction of the thing, cannot confirm a 
sale of a thing no longer existing. 

^' 313. In sales in the alternative, whether the 
election be left to the vendor or expressly given to the 
purchaser, the first of the two things which perishes 
after the contract perishes to the vendor, for that 
which survives remains in ohligatione^ he is bound to 
deliver it ; but if the surviving thing also perishes, it 
perishes to the purchaser, who remains bound to pay 
the price, though there no longer remains ai;iy of the 
things sold capable of being delivered to him. See 
what is said of contracts in the alternative, in my 
Traite des Obligations^ part 2, chap. 2, art 6. 

^' If they perish in the interval the vendor is similarly 
freed from his obligation, and the purchaser remains a 
debtor for the price." 
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POTHIER DU CONTRAT DE VENTE, PABTIE V., 

CHAP. L, P. 147. 

Article II. 

Of the effect of delivery. 

" 319. When the vendor is owner of the thmg sold, 
imd has a capacity of alienation, or if he is not, when 
he has the consent of the owner, the effect of deUvery 
is to transfer to the person of the purchaser the property 
of the thing sold, provided the purchaser has paid the 
price, or the vendor has given him credit for it. 

" Hie cooatract of sale by itself cannot produce this 
effect. Contracts can only make personal engagements 
between the parties; it is only a delivery made in 
pursuance of the contract, which can transfer the 
property of the thing sold %ccordmg to this rule. 
TraditionUms et usucaptan^ms dominia rerum non 
nudis partis transferuntury L 20, Cod. de pact. 

^^ 320. H^ice it follows that if the owner of a thing, 
after having sold it to a first purchaser without de- 
livering it to him, has the dishonesty to sell and 
deliver it to a second, the property will be transferred 
to the second purchaser, I. quoties 15, cod. de rei. vend. 
The first has no more than a personal action against 
the vendor for damages and interest arising from the 
non-fulfilment of the contract, and he cannot take it 
from the second purchaser, who bond Jide bought it, 
inscms prions venditionis. 
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^^ 321. Hence, likewise, it follows that the creditors 
of the vendor may seize the things which their debtor 
has sold before he has delivered them, even though the 
purchaser has paid the price. The purchaser in such 
a case has no more than an action against his vendor, 
and has no privUegium upon the thing; but if once 
the deUvery be made, the property having passed to 
the purchaser, the creditors of the vendor can no 
longer seize that thing which no longer belongs to their 
debtor ; creditors in hypothec alone can in such a case 
have an action of hypothec against the purchaser or 
other possessor if it be an immoveable. With regard 
to moveables there is no sequela by hypothec except 
in the case where a lodger or farmer has sold the 
fiirniture of the house or form he rents, in which case 
custom permits the owner of the house or farm to 
follow the goods which are his security, but for such 
a sequela he has but the short time of a week, if it be a 
house, or a fortnight » if it be a farm, to which the 
goods are attached. 

" Creditors, even by chirograph, can also in one 
particular case follow the goods of their debtor, which 
have been delivered to a purchaser, to wit, when the 
debtor being insolvent has firaudulently sold them, and 
the purchaser has been a party to his fraud, being 
aware of the insolvency of the vendor, tit ff. quce in 
fraud, creditor. 

" 322. It is a disputed question amongst authors 
whether a conventional delivery made to the purchaser 
ought in this respect to have the same effect as an 
actual delivery would have had, and if it should be 
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construed to transfer the property even with respect 
to third parties. Suppose, for example, that the 
thing has in truth remained with the vendor, and 
that the purchaser has had no actual possession, but 
that the contract of sale contains a clause by which it 
is said that the vendor has divested himif of the 
possession of the thmg sold, and has given the pur- 
cha^r seisin of it, declaring that thenceforward he 
would keep it in the name and on account of the pur- 
chaser; or suppose there be a clause by which it is 
said that the vendor keeps the thing as tenant to the 
purchaser under a lease for a certain yearly rent. The 
question is, if in such a case the purchaser would have 
a fi^ood claim to replevy the thins^, either as against 
crSilo,, who had »ied it in the Lds of the ZL, 
or as against a second purchaser to whom the vendor 
had afterwards delivered it, and who had got into 
actual possession of it. Charondas, in his responses, 
decides in favour of the second purchaser, and he cites 
for his opinion two decrees: the one of 1498, the 
other of 1569. Belordeau, liv. 1, chap. 18, cites also 
for the same opinion two decrees of his parliament, 
that of Brittany. 

" Their argument is, that as conventional deliveries 
have no overt act, but consist of a simple agreement 
made between the vendor and the first purchaser, they 
can have no such effect as to be considered to have 
transferred the property of the thing sold to the first 
purchaser, at least as against third persons, according 
to the rule, Traditionibus et usucapionibus dominia 
rerum non nudis pactis transferuntar^ L 20, Cod. de 
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pact As agreements can have no effect save between 
those who are parties to them, conventional deliveries 
which consist in no overt act, but only in the agree- 
ment of the parties, cannot be taken as against third 
parties to transfer the pix>perty. 

*^ On the other hand, Gui Pape, decis. 112, main- 
tains that a conventional delivery transfers the domi- 
nion and property of a thing as completely and 
specifically as an actual delivery, even as against third 
parties. By a conventional delivery which arises from 
a clause of bailment to his use, or by a clause of 
retention under lease, or even by a simple clause of 
constitution, the purchaser takes real possession of the 
thing sold to him, and by such taking of possession he 
acquires really the property; for we can acquire 
possession and property of a thing, not only by our 
own persons, but by the agency of another who takes 
possession in our name. Animo nostra corpore etiam 
cdieno possidemtiSj l. 3, 3. 12^ ff. de acquir. vel amit 
pass. Genercditer quisquis omnino nostra nomine sit in 
possessiane . . . nos passidere videmur. L 9, ff. diet 
tit Then by these clauses the vendor takes possession 
in the name of the purchaser of the thing which he 
sells him. The purchaser, therefore, acquires posses- 
sion by the agency of the vendor, just as he might 
have acquired it by the agency of any other who took 
possession in his name. This delivery, then, has the 
same effect as an actual delivery, and ought as much 
to transfer the property. It is useless to oppose to 
this, the law which says, Nan midis canventionibus 
daminia rerum transferuntur^ and that agreements 
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have no eflPect save between those who were parties to 
them, for that is true of pure agreements, but those 
which are accompanied by a conventional delivery 
are not simple bare agreements, and it is expressly 
decided in the law 77 de ret tnndic* that such a con- 
ventional delivery arising from a retention of the thing 
by the grantor as lessee, put the grantee in possession, 
and transferred to him the property of the thing, and 
consequently a right to replevy it. From all these 
principles Gui Pape concludes, that a first purchaser 
to whom no more than a conventional delivery has 
been made of the thing sold, can replevy it against the 
second purchaser who has actually possession of it, 
and he bears witness that such is the constant prac- 
tice of the Parliament of Dauphiny. 

^^ 1 think this last opinion the better, subject to this 
limitation, that the proof of the delivery be established 
by a notarial document; or if it be under private 
signature, provided the priority to the actual delivery 
to the second purchaser, or the seizure made by the 
creditors, be sufficiently established: puta by the 
death of one of the parties who have subscribed the 
document." 

From these extracts the reader may observe that a 
contract of sale without delivery amounted to a perfect 
sale, under nearly the same circumstances as in 
English law it amounts to a bargain and sale. But a 
bargain and sale in English law, as has been already 
said, transfers the legal property in goods : a perfect 
sale by the civil law had no effect upon the property, 
it was merely a personal contract binding the vendor, 
but not the goods. So long as the vendor continues 
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solvent and retains the control of the goods, there is 
no very substantial difference in the result of the two 
systems of law; for by the civil law, as soon as the 
sale was perfect, the vendor became bound to deliver 
the thing sold at the time prescribed by the contract, 
and till then to keep it subject to the same personal 
responsibility as if the thing belonged to the purchaser, 
and were committed to the vendor as a bailee, Domat 
Civil Law. hook 1, tiUe 2, s. 2, 1, 2, 3, 24, 26; and 
according to Pothier, it was the better opinion that he 
might be compelled to deliver the thing in specie, 
though that was doubted : and as, on the other hand, 
the buyer was subject to the same liabilities from the 
time the sale was perfect as if the property was his, 
and committed to the custody of the vendor as his 
bailee, it seems that, as far as regards the substantial 
result, the property as between the vendor and pur- 
chaser passed on a perfect sale. The differences being 
between them, rather formal than substantial, and 
rather affecting the form of remedy than the practical 
result. 

When, however, the rights of third parties intervene, 
the difference becomes substantial. If, for instance, the 
vendor dies before delivery, but after the bargain and 
sale, then, since the property is transferred by a bargain 
and sale, the purchaser's right of property in the 
chattel is unaltered by the death ; but if the property 
were not affected, and the contract remained merely 
personal, the purchaser's remedy would be good only to 
the extent to which the vendor left assets. Or if the 
vendor becomes a bankrupt, the assignees only adopt 
such of his contracts as are beneficial, whilst they take 
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'^' his whole property : therefore, if a purchaser has 

^^ acquired a property in the goods, he has that as a 

* security, if not, his remedy is worthless. Or the 

S' vendor may, as in the cases supposed by Pothier, have 

S' sold and delivered the goods to a second purchaser, or 

i they may have been seized by the vendor's creditors, 

in Lh If wHch e«« the veLa pn^perty of fl>e tot 
purchaser is by the English law allowed to prevail 
unless under special circumstances. 

The doctrine, therefore, that a bargain and sale 
transfers the property in the things sold, instead of 
merely conferring a personal right of action, is one of 
practical and substantial importance. 

A gentleman of great learning, Mr. Seijeant 
Manning, has questioned it in a note to Bailey v. 
CvlverweU (2 M. & R. 568, n.) He maintains that 
the rule that property is transferred by a bargain and 
sale without any delivery, is contrary to natural right, 
and is moreover a modem misapprehension arising 
from a mistaken construction of the civil law. . 

It does not seem evident in what the superior 
natural justice of the civil law consists. There is 
certainly nothing iniquitous in the rule of the civil 
law, ^^ traditionilms dominia rerum nan nudis paciis 
transferuntury^^ but had the authors of the civil law 
written, sine traditionibus dommta rerum nudis pactis 
transferuntur^ it would have read as well. Both are 
rules of positive law, and if we were discussing what 
the law should most conveniently be, much might be 
said on both sides; but whether the rule of English 
law was originally adopted by a misapprehension or 
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not, it 18 submitted that it is not modem, bat the 
ancient role such as has existed since English law 
began. 

The case which the learned annotator cites fix>m the 
Year Book (17 Ed 4, 1), as establishing his posi- 
tion that property at that time did not pass by a 
bargain and sale without delivery, is a curious one. 
I shall translate the whole of it, part as bearing on the 
present subject, and part as being a very character- 
istic specimen of the peculiar style of the Year Books. 

" In trespass for a close broken, and com, barley, 
and grass taken away. 

^^ Catesby. Actio nofij for long before the supposed 
trespass the plaintiff and defendant bargained in 
such a ward in London that the defendant should go 
to the place where, &c., and there see the said com, 
barley, and things aforesaid, and if they pleased him 
when he saw them, that he should then take the 
said com, barley, and grass, paying to the plaintiff 
3^. 4d. for each acre, one with the other. And we 
say that we went there, and that we saw them as 
aforesaid, and we were well content with the bargain, 
wherefore we took them, which is the same trespass. 
Judgment, &c. 

" Fiffot. This is no plea for divers reasons : one is, 
that he has said that the place, &c., is ten acres of 
com, &c., whereas he should have said ten acres of 
land sown with com, &c. Moreover, he hath con- 
fessed the taking, and hath not shown how he hath 
paid the coin to us according to the bargain, for I 
believe that it was not lawful for him to take them 
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before he had. made payment, for it would be most 
mischievous Jaw that he should have them and not 
pay, &c. Moreover, when he had seen the grain, &c., 
he should have notified to us whether he was content 
with them or no, so that we should know whether he 
had taken them for that cause, for it cannot be a perfect 
bargain if it be not that each party is agreed, &c. 

" Catesby. The plea is good enough for an3rthing 
that he hath shown; as to the first conceit, that 
we have called them acres of com, &c., and not of 
land, it is so called vulgariter. As to the other conceit 
that we have passed over the payment of the coin, I 
believe most bargains* in the realm are void if this be 
law; but I hold it to be lawful for him to take them 
on such a bargain before any payment for it is no 
mischief, for he can have his action of debt for the 
money when we have received the thing, wherefore, 
&c. ; and to my apprehension in every such bargain 
the law presumes that as the one puts his trust in the 
other to have the thing for which they have bargained 
so ought the other^ e contra. And as for, that we 
should certify him of our agreement ; it would be very 
hard if when we were well content with the view 
of the thing (which is perchance in another country, 
at a great distance £pom London), to return thence to 
shew him that ; and, moreover, his bargain upon this 
point shews that there is no need, for he has put his 
will into our will to wit, that if they pleased us on the 
view of them then we should have them ; by what then 
could he be better certified than by our taking them, &c. 
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" Litdeton. As to the payment, it seems to me that 
it ought to be stated, otherwise it is no plea. As if I 
come to a clothier and ask of him how much I shall 
pay for such a piece of cloth, who says so much, and I 
say that I will have it, but I pay him never a penny in 
hand, whereupon I take the cloth ; there he shall have 
a good action of trespass against me, and it shall be no 
plea that I bought it without shewing that I paid him, 
and so is it here. 

" Chokej to the same effect, for a contract cannot be 
made without the assent of both parties, quia dicitur 
de con quod est simvl; for if you ask me in Smithfield 
how much you shall give me for my horse, and I say so 
much, and you say you will have him and pay not the 
money, do you think that for all that it is my intent 
that you shall have him without pa3dng the coin ? I 
say no; and I may sell him to another meanwhile, and 
you shall have no remedy against me, for otherwise I 
shall be compelled to keep my horse for ever against 
my will, if the property is in you, and you should 
take him when you please, which is contrary to reason, 
and so is it here. 

'^ jSnan, to the same intent : it seems to me for any 
words which have been pleaded in this bargain, that it 
was not lawful for him to take the com, for it cannot 
be intended that he meant that the defendant should 
have the com without paying the money. But if 
he had said to him, * take and pay when you will,' or 
if he had given him a day for payment, then I conceive 
well that he could take them, and that would be a good 
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bar if it was pleaded to so much; and further, I say 
that the property is in the defendant by the bargain 
in the case at bar, and in your cases of the horse and 
the doth ; nevertheless, he may not take them without 
the leave of the other. And he shall have a writ of 
detinue, but the defendant shall be excused by sa3dng , 
he was ready to give it up if the other had paid; 
and if he bring an action of debt he shall have the 
same plea. The case is much as where the property 
«aJ, dl d« tin« in «e, «.d neverthd J dSng 
a certain time I cannot take it: as where I deliver 
certain sheep to a man to soil his fields for a certain 
time; there the property is in me, and stiU during 
the time I cannot take them back. For the other 
point, it seems to me that the plea is not good with- 
out showing that he had certified the other of his 
pleasure ; for it is trite learning that the thought of 
man is not triable, for the devil himself knows not 
the thought of man; but if you had agreed that if 
the bargain pleased you then you should shew it to 
such a one, then I grant you need not have done 
more for it is a matter of fact. Suppose that I enter 
into an obligation to you in 10/., payable in two or 
three days afterwards, on condition that if you please 
to take such a horse of mine for such a trespass which 
I have done to you, that then &c., and you look at 
the horse, but do not say if he please you or not, 
wherefore I do not pay the 10/. Shall the obligation 
be forfeited ? No ! Wherefore &c." 

" Cateshy. My lord, if he did not take the horse 
so that his act showed his intention, then you forfeit 

o 
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your obligation ; and as for what is said, that iJiere is 
no need to deliver the thing sold before payment, in 
the same manner, the other would not be to pay him 
before he had the thing sold. But as I said before, 
by law and reason each shall put trust in the other; 
and if the payment were material, I think we should 
have seen issues taken upon that in our books ; but I 
have never seen them. Thus I put it, if you bring 
a writ of trespass against me for taking your horse, 
and I plead that I bought him on such a day in 
London in market overt, and then gave him to one 6. 
to keep, who gave him to you and I took him, could 
you say in that case that I had not paid for the 
horse ?" 

" Choke. No, for it is not material to the plea." 

" Pigot K I be bound to you in 20/. to enfeoff you 
in such an acre of land on such a day, if you please 
to acc^t the feofifoient, shall you not be bound to 
shew me your pleasure? Yea, verily, a^ it seems to 
me." 

^* LitdeUm. I cannot agree that the property is in 
him who buys by such words without pajnnent; for 
it is not a clear bargain, but subject to a condition in 
law, to wit, that if he pays him it diall be good, if 
not it shall be void. As let us put it that I enfeoff 
Pigot to enfeoff Catesby : if he will not enfeoff him, 
my entry i^ impUed by law. So the performance of 
the condition causes the property to be in him." 

" Catesby .^ As to the certification of his consent, I 
put it that he had become dumb after the bargain by 
the act of God, and did not know how to write and 
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was of sound mind, and it seemed to him that the 
bargain was for his profit. What is he to do? Shall 
not his seizure be sufficient to prove his will ? qiuisi 
de sic J wherefore, &c." 

And thus ends the report. 

" Littleton," says Lord Coke, " in composing his 
tenures had great furtherance in that he flourished 
in the time of many &mous and expert sages of the 
law ♦ ♦ Sir Thomas Brian * * Sir Richard Choke * * 
and other Justices of the Common Pleas." According 
to Beattison's PoUticcd IndeXj Sir Richard Choke was 
appointed Chief Justice of the Common Pleas in 1462, 
and on the 9th October, 1471, was appointed a Puisne 
Judge in the same Court. Sir Thomas Brian was 
i^pointed Chief Justice of the Common Pleas on the 
29th May, 1472 ; and Sir Thomas Littleton was ap- 
pointed a Puisne Justice of the Common Pleas in 
1461 ; and Catesby was made a Judge in 1482 ; Kgot 
seems never to have been a Judge at all, so that on 
the whole it seems that in the 17th Ed. 4, a.d. 1478, 
Catesby and Pigot were Serjeants, arguing before the 
Common Pleas; and that Brian was Chief Justice, 
Littleton and Choke, Puisne Justices. The case is a 
very curious one ; but it seems a very strange thing 
to cite it, as an authority to show that a bargain and 
sale did not pass property without delivery. No such 
poiQt is made in the cause, the question was on the 
effect of non-payment. Littleton and Choke seem 
to have thought that the construction of the bargain 
was, that it was to be a ready money exchange, and 
that therefore there was no intention to change the 

o 2 
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property (a). Brian clearly thought that the bargaiii 
was one of mutual trust, and that the property passed 
but not the right of possession. His judgment might 
have been delivered yesterday, as it is precisely what 
the law is understood to be after the lapse of three 
centuries and a half. But none of the judges seem to 
have had the least doubt that the property might be 
changed without a delivery of the goods. Andinacase 
a few years earlier (2 Ed. 4, 25,) it is argued by coimsel 
and agreed by the Court, that " K I give to you my 
goods at York, and before you take possession of them 
a stranger takes them, you shall have trespass against 
the stranger, for by the gift the property was in you." 
In the 49 Hen. 6, 18, 10 Ed. 4, 19, the same pomt is 
stated as an illustratian. Choke there says, ^' This 
is not like where I purchase a horse for a price of 
20 shillings, there forthwith the 20 shillings are due 
to him, for by the sale the property of the horse is in 
me, and I can seize him.'' 

"Cixtesiy. If I buy a horse of you £ot twenty 
shillings, you may keep the horse till I pay you." 

^^ Choke. I do not speak to that extent, but I say 
that the property is in me by the sale; so that if a 
stranger take him I shall have an action of trepass." 

" Brian to Cdtesby. Sir, in your case, if you gave 
him a day for pa3anent, you cannot detain the horse." 

In Wortes v. Clifton (6), Lord Coke points out 
this very thing as an instance of the difference 



(a) It is worth remarking that the crops which seem to h&ye been 
growing ore treated as goods throughout the case, and not as a part of the 
freehold. 

(&) Wortes V. Clifton, BoUe. Rep. 61. 



l\ 
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* between the civil and the common law, " as the civil 

^ " law is that a gift of goods is not good without 

» " delivery, but it is otherwise in our law." It must 

i be observed, that in a work of very high authority 

f (2 Saunders^ 47 a. n. (rf)), it seems to be thought 

f that this applies to a gratuitous parol gift ; if it did 

do so, the proposition would a fortiori extend to 
a case of sale, but it does not seem to me that the 
word " done" in law French does import primA fade 
that the transaction was gratuitous. It is certamly 
used in many «>«. in wS. there appear, to We 
beenaconsidLtionjandthei^isnocrLw 
was decided that the property passed, in which it 
appears affirmatively that the gift was gratuitous; 
so that there seems no ground to question Lord Ten- 
terden's position in Irons v. SmaUpiecey (2 B. & A. 
551), that Lord Coke's dictum must be confined to 
cases where there was a binding bargain for a con- 
sideration, or a deed under seal. 

It is superfluous to repeat the modem authorities, 
for the position that by a bargain and sale without 
delivery a legal property passes. But, as has been 
already more than once intimated, it is not an abso- 
lute and unqualified legal property that is transferred : 
the property passes subject to the unpaid vendor's 
rights. 

And this brings us to the consideration of the diffi- 
cult and important subject of what are the unpaid 
vendor's rights. 

It is to be observed, that as a general proposition 
the person who has the property in goods has primd 
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ybctV, but not neccBsarily the legal right to the pos- 
session of them. 

And, m general, he who has the property and legal 
right to the possession of goods, has in contemplation 
of law the control over them, though in point of fact 
the actual holder of the goods may wrongfiiUy re&se 
to obey his directions; still, as the holder ought to 
obey, the goods are considered as being in point of 
law in the possession of the proprietor, and therefore 
the owner of goods has primd fade all the legal rights 
and remedies which he would have if the goods were 
in his own actual possession, or as it is more techni- 
cally expressed, " It is a rule of law that the property 
of personal chattds draws to it the possession." 
(2 Saunders 47, n. 1.) 

From this it follows that the purchaser under a 
bargain and sale has a primd fade right to the posses- 
sion of the goods; but it is no more than a primd 
foxde right to the possession. The parties may, by 
the terms of their agreement, bargain that the right 
of property shall vest in the purchaser forthwith, but 
that the right of possession shall remain with the 
vendor until the fulfilment of any conditions they 
please, and if there is nothing in the circumstances to 
shew a contrary intention, the parties are presumed to 
intend to make the payment of the price contempora- 
neous with the delivery of the possession, (a) K, 
therefore, nothing be said in the agreement about the 
time of delivery or payment, the construction put by 

(a) Blolzaiii t?. Saunders, 4 B. & C. 941. 
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the law upon the agreement is, that the vendor shall 
deliver the goods upon payment of the price, and that 
the purchaser shaU pay the price upon recdving the 
goods, and either party may at a reasonable time call 
upon the other to Ailfil his part of the bargain, pro- 
vided he is ready to fulfil his own, but not otherwise : 
so that neither can the vendor maintain any action 
against the purcha^r for the price -mthout shewing a 
readiness to deliver the goods, nor the purchaser 
maintain any action founded on the right of possession 
without shewing a readiness to pay the price. But 
inasmuch as this proceeds on the presumed intention 
of the parties, any thing in the agreement which shews 
that such is not i.eir intention ^ alter ti^econst^c 
tion and legal effect of the agreement. 

If, therefore, there is express credit given, and 
nothing said about the time of delivery, the vendor is 
bound to deliver the goods in a reasonable time if 
required, but the buyer is not bound to pay the price 
before the credit expires, for such is the bargain. 
During the interval between the vesting of the pro- 
perty and the espiration of the credit, the buyer has 
the rights of property and possession, though the 
goods have not been delivered nor paid for, and he 
may in pleading, and for aU legal purposes, be consi- 
dered as possessed of them. But his rights are not 
indefeasible ; and if, before he has obtained possession 
of the goods, the buyer becomes insolvent, or perhaps 
if he suffers the time of credit to expire before demand- 
ing possession, the unpaid vendor has a right over the 
goods, the preoisQ limits of which are not well ascer- 
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tained, but which certainly interferes with the pur- 
chaser's rights both of property and possession. In 
this respect, the situation of an unpaid vendor is a 
peculiar one; for though the owner of goods can by 
agreement give the holder of them a right to hold 
them adversely to him till some conditions are fulfilled, 
or as it is technically called, give him a Uen on them: 
yet *is ^ooulou, L of p.^ .priogiog upupco 
the insolvency of the owner, seems peculiar to a 
contract of sale ; and there is attached to it a fiirther 
right to stop the goods in transitu, as it is called, after 
they have left the vendor's possession, and before they 
have come to that of the buyer, which is equally 
peculiar to the contract of sale. 
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PART m. 

OP THE VENDOR'S RIGHTS. 



CHAPTER I. 

STOPPAGE IN TRANSITU: ITS ORIGIN. IT IS A RIGHT 
PECUIJAR TO ONE WHO STANDS IN THE SITUATION OF 
VENDOR, AND WHO IS WHOLLY OR PARTIALLY UNPAID. 

We now come to treat of the rights of the unpaid 
vendor, whilst he still retains possession of the goods 
sold, and of that ext^ision of his right which enables 
him to retake the goods after he has parted with the 
possession, and before the purchaser has taken posses- 
sion. In the natural order of things, it would be 
more regular to consider the vendor's rights whilst in 
possession, before taking any notice of those rights 
which he possesses after he has parted with it; but 
the state of the law makes it more convenient to 
reverse this order, and commence by endeavouring to 
ascertain the ext^it and nature of the right of 
stoppage in transitu. In the first place it is to be 
observed, that when the vendor has given the buyer 
possession under the contract of sale, all his rights in 
the goods are completely gone; he must recover the 
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price exactly as he would recover any other debt, and 
ha^ no longer any claims on the goods sold superior to 
those of any other creditor. The delivery and accept- 
ance of possession complete the sale, and give the 
buyer the absolute unqualified and indefeasible rights of 
property and possession in the things sold, though the 
price be unpaid and the buyer insolvent, unless, indeed, 
the whole transaction is vitiated by actual fraud. " In 
" this respect," says Lord Tenterden {Abbott on Shipping^ 
5th edition^ 365), " the law of England is more fiivor- 
" able to the transfer of property, the great subject of 
" commerce, and less attentive to the interest of the 
" seller of goods than the ancient civil law or the 
" modern law of many European nations, which is 
" chiefly founded on the civil law: for the civil law 
" did not in general consider the transfer of property 
" to be complete by sale and delivery alone, without 
" pajment or security for the price, unless tlie seller 
*' agreed to give a general credit to the buyer for it ; 
" but allowed the seller to reclaim the goods out of 
" the possession of the buyer, as being still the seller^* 
" own property. And by the general law of France 
" in the case of insolvency, the seller who has sold a 
" thing, and stiU lies out of the money which he was 
" to have for it, if he finds the thing that he sold in 
" the hands of the buyer, may seize on it, and he is not 
" obliged to share it with the other creditors of the 
'* buyer; whereas, by the general law of England, 
" when goods have been delivered into the actual or 
" constructive possession of the buyer, they cannot 
" be reclaimed.'' 
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It must be borne in mind, that at the time Lord 
Tenterden wrote, the modem law of most of the conti- 
nental nations was what is now the ancient law of the 
same countries, for the Code Napoleon was not yet 
introduced. And this is the more important, because 
the Code de Commerce on this point was framed with 
the avowed and deliberate purpose of abolishing the 
ancient law of revendication, and adopting the provi- 
sions of the law of England and America, (a) But 
the distinctions between the civil law which enabled 
the seller after delivery to seize the goods as his pro- 
perty, even in the hands of a bond fide sub-purchaser, 
unless there had been general credit given, express or 
implied, and the ancient law of France, which gave 
the right to recover them so long as they were in 
specie in the hands of an insolvent buyer, whether 
there was credit given or not, but made that right 
cease when the goods came into the hands of a sub- 



(a) This assertion is made on the authority of a note in 1 BeWs Com' 
mentaries, p. 207. I have not seen the documents there referred to, but 
the quotations seem fully to bear out the statement. But the right of 
revendication seems to remain when the parties are not traders, but the 
period during which it must be exercised is cut down to a week, and is 
confined to the case of a sale without giving of credit. Where credit is 
given, the seller seems to retain a ^^ privilege^ or preferable claim to that 
of ordinary creditors, but to have no right of revendication. **The 
creditors who have a ^prieilege^ on certiun moveables are * * * 
4thly, The price of moveable goods sold and not yet paid for, if they are 
still in the hands of the debtor, whether he bought them on credit or 
without credit, (a terme ou gang terme). If the sale was made without 
credit, the seller may even revendieate the goods so long as they are in 
the hands of the purchaser, and forbid the resale, provided the revendi- 
cation is made within a week of the delivery, and that the goods remain 
in the same state in which that delivery was made.'* Code Civile 2102. 
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purchaser, and the law of England which gives no 
right of either sort, seem all to have been present 
to Lord Tenterden's mind when writing these few 
sentences. 

The state of the ancient foreign law is by no means 
irrelevant to the present inquiry ; for there seems but 
little reason to doubt, that the right of stoppage in 
transitu is a modification of the right of revendication^ 
such as it had become by the general law merchant 
during the middle ages. 

" Although," said Lord Abinger, m 1841 (a), " the 
" question of stoppage in transitu has been as frequently 
" raised as any other mercantile question within the last 
" hundred years, it must be owned that the principle 
" on which it depends has never been either settled or 
" stated in a satisfactory manner. Li Courts of 
** Equity it has been a received opinion that it was 
** foimded on some principle of the common law. In 
" Courts of Law it is just as much the practice to call 
" it a principle of equity which the common law has 
" adopted. This was strongly insisted upon by Mr. 
" Justice Buller in his celebrated judgment in the House 
" of Lords in the case of lAcTcbarrow v. Mason^ (4 Bro. 
" P. C. 57). It has also been said by Lord Kenyon, 
'' that it was a principle of equity adopted by the 
" common law to answer the purposes of justice. 
" The most eminent equity lawyers that I have had an 
" opportunity of conversing with in times that are gone 
" by, were unanimous in repudiating it as the oflfepring 

(a) Gibson r. Carruthers, 8 M. & W. 321. 
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" of a Court of Equity. The first case that occurred 
^' on this subject affords some authority for the opinion 
" of Mr. Justice^ Buller and Lord Kenyon. It is the 
" case of Wiseman v. Vandqputy (2 Vernon, 203), in 
^^ 1690. That was a bill filed by the assignees of the 
" bankrupt against the vendor. The Lord Chancellor 
"directed an action of trover to be brought by the 
" plaintiffs, upon which they recovered a verdict. It 
" is clear, therefore, that the rule had not at that time 
" been adopted at law. The Lord Chancellor, how- 
" ever, adopted it in equity, and notwithstanding the 
"verdict at law for the plaintiffs, made a decree 
"against them* The next case is that of Snee y. 
" Prescott (1 Atk. 24). Lord Hardwicke again applied 
"the rule to a certain extent in equity. But it is 
" remarkable that he received evidence of what was 
" the custom of merchants on this point, and he ex- 
"presdy foundB his decree upon the evidence of the 
" custom of merchants as well as upon the justice of 
"the case. This decision occurred about the year 
" 1742 or 1743. The next case is that oi Ex parte 
" WiUcmaon in 1755, referred to in D^AquUa v. Lam- 
" hert (Ambler, 399), which took place in 1761. There 
" the Lord Chancellor again grounded his decree on 
" the usage of merchants, and stated that the several 
"previous decisions which had taken place to the 
" same effect had given great satisfaction to the mer- 
" chants. Numerous cases have followed at law, 
" shewing that the right of stoppage in transitu under 
" certain circumstances is now part of the common 
" law. Nevertheless, owing perhaps to the doubtfiil 
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state of its parentage, many unsatisfactory and in- 
consistent attempts have been made to reduce it to 
some analogy with the principles which govern the 
law of contract, as it prevails in this country between 
vendor and vendee. It is to be observed, however, 
that the right of stoppage in transitu is not peculiar 
to the law of England* It existed, I believe, in the 
commercial states of Europe. Thecases I have already 
referred to shew that it was practised in the Italian 
states. That it existed in Holland was proved in a 
case tried by Lord Loughborough, and mentioned 
by him in his judgment in the case of Xtc^an-.z. V. 
Mason, (1 H. Bl. 364). That it was the law of 
Russia was also proved in the cases of Inglis v. 
Usherwoody (1 East, 515), and BotUingh v. Inglis, 
(3 East, 381). It appears also on reference to the 
Chapitre de la FailletS in the Code Napoleon, that the 
law of France on this subject is in aU points similar to 
our own. It is known that this celebrated code is 
chiefly a digest of the law of France as it existed before 
the Revolution: indeed, the right of stopping in 
transitu had before the composition, or digest of that 
code, acquired the name in the French law of * Heven- 
dication\ It may, therefore, be presumed to be a 
part of the law of merchants, which prevails gene- 
rally on the continent : the proof of which from time 
to time, combined with its manifest justice and 
utility, has at length introduced it into the common 
law of England, of which the law merchant properly 
understood has always been reckoned to form a part." 
In this neat historical sketch Lord Abinger is not 
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quite correct in sa3dng that the right of stoppage in 
transitu exists in the old continental law. The state- 
ment of Lord Tenterden is accurate ; the right abroad 
was different from, and in some respects more ex- 
tensive, than that given by the law of England. This 
however, does not in the least shake Lord Abinger's 
position, that the right was imported into the English 
law from the general law merchant, though probably 
much earlier than the case of Wiseman v. Vandeput 
Th^e is no part of the history of English law more 
obscure than that connected with the common maxim 
that the law merchant is part of the law of the land. In 
the earlier times it was not a part of the common law as 
it is now, but a concurrent and co-existent law enforced 
by the power of the reahn, but administered by its 
own courts in the staple, or else in the star chamber. 
The Chancellor, in the 13 Ed. 4, 9, declares his 
view of the law thus: " This suit is brought by an 
"dkn me^t who is c<«e by safe conluet he^, 
** and he is not bound to sue by the law of the land, 
" to abide the trial of twelve men, and other forms of 
" the law of the land ; but he ought to sue here (in 
** the star chamber), and it shall be determined by the 
" law of nature in Chancery, and he may sue from hour 
" to hour for the despatch of merchants ; and he said 
" further, that a merchant is not bound by statutes, 
** where the statutes are introduciiva novce legis ; but 
** if they are dedarativa antiqui juris^ (that is to say, of 
" nature &c.). And since they have come into the king- 
*^ dom, the king has jurisdiction over them to administer 
"justice, but that shall be secundum legem naturcej 
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" which is called by some the law merchant, which is 
" the law universal of the world." And the justices 
being called on, certified that the goods of this plamtiff 
were not forfeited to the crown as a waif, (though those 
of a subject would have been) because he was an alien 
merchant. It is obvious that at that time the law 
merchant was a thing distinct from the conimon law. 
This accounts for the very remarkable fact that there 
is no mention whatever of bills of exchange, or other 
mercantile customs, in our early books ; not that they 
did not exist, but that they were tried in the staple, and 
therefore were not mentioned in the books of common 
law; just as the matters over which the Courts of Ad- 
miralty, or Ecclesiastical Courts, have exclusive juris- 
diction, are at this day never treated as part of the 
conunon law. But as the Courts of the staple decayed 
away, and the foreign merchants ceased to live subject 
to a peculiar law, those parts of the law merchant which 
differed from the common law, either fell into disuse, 
or were adopted into the common law as the custom 
of merchants, and after a time began to appear in the 
books of common law. How this great change was 
brought about does not appear; but though bills of 
exchange were in common use among merchants 
in the 13th century, the first mention of one in an 
English report is in Cro. Jac., in the beginning of the 
17th century; and though the right of rei vindicatio 
must have prevailed on the continent from the time 
of the revival of the civil law, the first mention of it 
in our books is as late as 1690. It seems quite im- 
possible that such matters should not have been the 
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subject of litigation in some shape or other in England 
for centuries before those times. 

This is now merely a matter of curiosity, for what- 
ever may have been the origin of the right of stoppage 
in transitu, it has now been so often the subject of judi- 
cial decisions, that it is no longer possible to speculate 
on what the doctrine of the law of England ought to 
have been; it is proper to inquire what it is according 
to the decided cases. But about the end of the last 
centurV) whilst the reported cases on the subject were 
few, tie queation of ite origin was of g«at practical 
importance. If it was to be considered according to 
the theory of Mr. Justice Buller, an equitable right 
adopted into the law, it wcmld follow that it could 
prevail only agamst those who had an i];iferior equity. 
If it was a legal right depending on the strictness of 
law, the vendee could not confer a legal right greater 
than he had himself, and in no case would a third 
party be in a better position than the first vendee. 
If it was a right arising from the custom of merchants, 
the lex mercatoria as practised in England, it might 
be material to inquire what the usage of merchants was, 
and whether the existence of bills of lading or other 
mercantile documents made any difference. Therewas 
a considerable difference of opinion among the Judges 
as to the principles on which this important branch of 
the law WBS to be administered, till in the year 1786, 
there occurred the celebrated case of lAckbarrow v. 
Masoriy in which the whole law was much discussed, 
and though no decision was actually come to in that 
case, the principles of the law were dosely scrutinized. 

p 
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From that time we may date the numerous decisions 
which have now fonned the law of stoppage in transitu 
into a system of law that leaves a few points open to 
dispute, but may be considered on the whole as 
settled. 

The different cases seem to establish the following 
pomts: — 

1st. The right of stoppage in transitu is peculiar to 
one who holds the character of a vendor. 

2nd. It can be exercised only whilst the vendor is 
whoDy or partiaUy unpaid. 

3rd. It must be exercised while the goods are in 
transitu, that is, after they have left the possession of 
the vendor, and before they have come to the actual or 
constructive possession of the purchaser, or those who 
stand in his place. 

4th. It cannot be exercised unless the buyer has 
£etiled or become insolvent. 

5th. It is a right which must be exercised by 
claiming or taMng the goods as by a right paramount 
to that of the purchaser. 

And lastly, it may be defeated before the goods 
have come to the end of the transitus, by the assign- 
ment of the biU of lading to one who bond fide gives 
value for a property in the goods, and in no other 
way. 

The most useful form of proceeding seems to be to 
collect the different authorities for each of those 
propositions separately. 

1st The right of stoppage in transitu is peculiar to 
one who stands in the situation of a vendor. 
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In Sweet v. Pym (a), in 1800, the defendant Pym, 
was a fiiUer, and as such had a general Hen on the 
clothes of his customers. He shipped some clothes on 
which he had this lien, on board a vessel, by the 
directions of the customer, who at the time was in- 
debted to him, and whose clothes he might, therefore, 
have retained if he pleased. The customer became 
insolvent, and Pym succeeded in getting possession of 
the goods, before the transitus was ended ; but Lord 
Eldon, at Nisi Prius, and afterwards the King's Bench, 
decided, that the delivery on board ship, put an end 
to Pym's possession, and, consequently, to his lien, 
and that it could not be revived by stopping the goods 
in transitu. 

This case must be distinguished from those in which 
the bailee who has a lien, makes a bargain with the 
carrier, by which the carrier is to forward the goods 
subject to the control of the bailee. There the bailee 
never parts with the possession at all, for his bargain 
with the carrier makes the possession of the carrier 
that of the bailee, and he in consequence keeps his lien 
till the goods are delivered to the consignee. But in 
such cases it is quite immaterial whether the consignee 
is solvent or not, for the bailee does not seek, by stop- 
ping the goods in transitu, to revive a lien which was 
lost, but to keep a lien which was never lost, because 
there was never a commencement of the transitus. 

Thus in Freeman v. Birch (6), in 1833, the 



(a) Sweet v. Fjm, 1 East, 4. 

(p) Freeman v. Birch, 3 Q. B. 492^ n. 
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King's Bench decided, that a laundress who was in 
the habit of sending the washed linen to the owner in 
London, and herself paying the carriage, might main- 
tain an action agamst the carrier for the loss of the 
linen. The Court said, that ^' she had a special pro- 
" perty which had not passed from her. The owner 
" of the linen was not the employer of the carrier, and 
" the risk of the bailee was not over till the goods 
" were delivered." 

The point that one who stands in the situation of a 
vendor has the right of stoppage, and that no one else 
has such a right, was decided in two cases arising out 
of the same bankruptcy. In the first, Feize v. 
Wray (a), in 1802, the facts were, that Browne, 
who had since become a bankrupt, gave an order to 
Fritzing of Hamburgh, to procure and ship for hun a 
quantity of wax. Fritzing purchased the wax in his 
own name, and on his own credit, from persons 
strangers to Browne; he shipped it in Browne's name, 
and on his account and risk, and drew bills on hun 
for the price of the wax and his commissions on the 
purchase. The defendant stopped the goods in 
transitu on Fritzing's behalf, and the plaintifF, who 
was Browne's assignee, brought trover against Imn, 
contending, amongst other points, that Fritzing was 
but an agent with a lien, and could not stop the goods ; 
the King's Bench said, the point was worth considera- 
tion if it had arisen, but it did not arise. Grove, J. 
said, " Fritzing may be considered in reality the 
« vendor, for L name of the original owne J was 

" ■ ■ "^"^ ■■■■ ■ I ■ —^^1 ■■■,■1 Pii M^— ^^i. iw. 11 ■■■ ^^^tt^m^^mmmm^^tmmt^m^m^i'^'^mtt ■ — — , 

(a) Feize v. Wray, 3 East., 93. 
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^ never made known to the bankrupt; there was no 
" privity between them, but the goods were purchased 
^^ and the bills drawn in Fritzing's own name, and, 
^^ therefore, he stands in the situation of vendor as to 
" Browne." 

In Siffkin v. Wray (a), in 1805, the same parties 
had a law suit about another transaction. In this case, 
it appeared, that Browne had ordered some com of 
Dubois and Co., and desired them to draw for the 
price partly on his correspondent Fritzing. Dubois 
and Co. shipped the com, and drew on Fritzing, who 
accepted the drafts. Browne became a bankrupt 
much indebted both to Dubois and Fritzing, and not 
having paid the price of the com. The defendant, 
who was Fritzing's agent, seized the com by his au- 
thority, but without any authority from Dubois and 
Co. Lord Ellenborough said, " the defendant had no 
"right from Fritzing, for Fritzing himself had no 
" right to stop the goods in transitu. Fritzing's situa- 
"tion in this transaction, was very different from 
" what it was in Feize v. Wray, there he was liable in 
"the first instance for the price of the goods, and, 
"therefore, the Court considered him as a vendor 
" qtwad the bankrupt here to whom he had shipped 
" them." 

In Tucker v. Humfrey (6), in 1828, where the 
consignor was nearly in the situation of Fritzing, in 
the case of Feize v. Wray^ but was resident in this 
country, the whole transaction being English, the 



> I 



(a) Siflfkin r. Wray, 6 Eastk 371. 
(h) Tucker v. Humfrey, 4 Bing. 516. 
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Common Pleas assumed his right to stop the goods in 
the character of vendor as indisputable. 

It seems that in cases where a factor acting for a 
foreign correspondent purchases goods in his own 
name, and on his own credit, it is rather tc)o qualified 
a phrase to say merely that he stands in the situation 
of vendor quoad the consignee. If he is not vendor, 
it is difficult to say who is, as there would be much 
difficulty in establishing any privity of contract be- 
tween the foreign correspondent, and the original 
vendors. But there is a very gradual progression 
fix)m this case through those in which the original 
vendor has a right to elect between the liability of the 
factor, and the consignee as principals, up to those 
cases in which the factor, if liable at all, is liable 
merely as a surety ; and there may, consequently, be 
some difficulty at times in determining whether lua 
agent can be said "to stand in the situation of vendor," 
so as to give him a right to stop the goods in transitu, 
on his own account or not. 



It can he exercised ordy whilst the vendor is in whole or 

in part unpaid. 

There could never be any question made, that if the 
vendor was ever to have the right of stoppage in 
transitu at all, he must have it when he was wholly 
unpaid ; but it was at one time a question whether he 
could have any such right when partially paid. 
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In Hodgson v. Loy (a), in 1797, the bankrupt had 
purchased of Cooper 104^ firkins of butter, at 41^. 
He paid him 30/. on account, consented to consider 
an old account of 20/. due to him from Cooper as 
paid, and gave Cooper a bill for 100/., in all paying 
him 150/. on account. Then after his bankruptcy the 
defendant by Cooper's desire stopped the goods in the 
hands of a carrier. Some months afterwards, Cooper 
tendered the assignees of the bankrupt the biU, which 
in the mean time was dishonored, and the 30/. The 
action was trover by the assignees. They contended 
that stoppage in transitu was a rescision of thei con- 
tract, and therefore could not be exercised when there 
had been a part payment, at least without an offer to 
return the price actually paid; and that in this case 
the tender came too late, and did not include the debt 
for 20/. for which Cooper had given credit. 

The Judges at first doubted, and had ordered a 
second argument on this point, but before the argu- 
ment they said it was unnecessary. " They were 
" clearly of opinion that the circumstance of the 
" vendee having partially paid for the goods, does not 
" defeat the vendor's right to stop them in transitu, 
" the vendee having become a bankrupt." 

Neither does it make any difference, though the 
goods were sold on credit which had not expired at the 
time of the stoppage, so that the price was not then 
due. In two cases which were very much litigated, 
Inglis V. Usherwood (6), in 1801, and Bothlingk v. 



(a) Hodgson v. Loy, 7 T. R. 440. 

(b) Inglis V. Usherwood, 1 East, 515. 
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Inglis (a) in 1803, the litigation arose out of a transac- 
tion in which a cargo of goods was shipped on board a 
vessel chartered by the bankrupt, and according to the 
terms of the contract " the goods were to be drawn 
for a month after shipment." A stoppage in transitu 
made before the lapse of the month was held good ; 
and it seems to have been not thought worth while 
even to raise the point that the time had not come at 
which the vendors were entitled to demand payment, 
if the purchaser had remained solvent. 

But when the vendor has received bills of exchange 
or other securities for the whole price, the caae may 
seem not so clear. He is not quite a paid vendor, for 
the bills may prove worthless; he is not quite an 
unpaid vendor, for the bills may prove good. It 
seems, however, very well settled, that where the 
vendor is no otherwise paid than by having received 
the insolvent purchaser's acceptances, he may stop the 
goods; though he may have negotiated the bills, and 
they are stiU outstanding and not yet at maturity. 
And this is very reasonable, for it is quite certain 
that the insolvent will dishonor his acceptances, and 
all but certain that the holders will fall back on the 
drawer for payment. 

In the case of Feize v. Wray (i), in 1808, abeady 
cited, Fritzing, the vendor, had drawn bills on Browne, 
the purchaser, for the full price : Browne accepted the 
bills, and Fritzing negotiated them: Browne failed, 
and the goods were stopped on the 11th September. 



(a) Bothlingk v, Ingli«» 3 East, 381. 
(h) Feize v, Wray, 3 East, 93. 
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The bills did not airive at maturity until the 7th of 
October, they were then dishonored; but Fritzing 
himself had by that time become insolvent, and the 
bills were not taken up; yet the stoppage was held 
good, the King's Bench saying that the right of the 
holder of the bills to prove against the estate of the 
bankrupt could not have more effect than part pay- 
ment. 

In Patten v. Thompson (a) j in 1816, the plaintiffs 
had drawn on the purchaser for the price, and held 
his acceptances, which were not due at the time they 
stopped the goods, yet the stoppage was held good. 

In Edwards v. Brewer (6), in 1837, the Exchequer 
would not listen to an attempt to argue that the 
vendor who held the purchaser's acceptance not yet 
at maturity, could not stop the goods without ten- 
dering the acceptance. 

Against these cases is to be iS^t the Nisi Prius 
decision of Lord Ellenborough in Davis v. Bey- 
nolds (c)j in 1815, which certainly seems inconsistent 
with them. There Peacock and Company, the vendors, 
held the purchaser's acceptance for the goods: the 
purchaser sold the goods to Davis, the plaintiff, whilst 
yet at sea, and indorsed to him the bill of lading; but 
it was not stamped, and therefore could not be proved : 
then Peacock and Company stopped the goods, and 
got them from the defendant, a wharfinger, under an 
indemnity. The plaintiffs recovered in trover, and 



(a) Patten v. Thompfon, 5 H. & S. 350. 

(b) Edwards v. Brewer, 2^M. & W. 375. 

(c) Davis V. Reynolds, 4 Camp. 267. 
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Lord EUenborough is reported to have said, that " till 
"the time of credit has expired, and the bill was 
"either paid or dishonored, Peacock was in the 
"situation of a paid vendor," The only possible 
distinction between this case and those previously- 
cited, is that there had been an assignment for value 
in this case, but unaccompanied by taking possession 
or by proof of the indorsement of the bill of lading. 
In Dixon v. Fofe^, (5 B. & Ad, 813), a countermand 
of authority to receive the goods under circumstances 
precisely similar, but made after the bill accepted by 
the intermediate purchaser was at maturity, was held 
good. That case is an authority, that the taking of the 
insolvent's acceptances by the vendor, has no effect on 
the vendor's rights as against a sub-purchaser^ (who has 
not taken an indorsement of a bill of ladihg), after the 
acceptances are dishonoured. And Fdze v. Wray^ 
(3 East, 93) is an authority that the taking of the pur- 
chaser's acceptances does not suspend the vendor's right 
to stop the goods, as against the original purchaser, 
Davis V. Reynolds is a decision that it does suspend 
them, as against a sub-purchaser. The reason of this 
distinction is not obvious ; the probability is, that Lord 
EUenborough, though as a Judge he could not read the 
bill of lading for want of a stamp, was not able to pre- 
vent his judgment being warped by the natural feelings 
of repugnance to the effect on evidence of the stamp 
laws, (certainly, the most clumsy and unjust pro^ 
visions in English law;) and that he was astute 
to defeat the stamp laws, an error not without pre- 
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cedent amongst Judges. The case, however, has 
never been expressly overruled. 

When the vendor has received payment from the 
holder of the bill, and is not liable to take it up ; he 
is paid in every sense of the word. Thus in Bunney 
V. Poyntz (a), in 1834, where the agent of the vendor 
took in pajTnent a promissory note, payable to his 
own order, negotiated it and embezzled the money 
and the note was afterwards dishonored, the King's 
Bench held that the vendor was paid. His agent had 
received the money, and the vendor could not be made 
to refund. The fact that he had really received no 
benefit from the note, gave his claim a colour of 
justice, but on examination it was quite immaterial. 

In Vertue v. Jewell (6), in 1810, there was a running 
account between two parties, in which were included 
bills of exchange not yet at maturity ; and the party who 
on the balance of the account was the debtor, consigned 
goods on account of and to meet this balance. Before 
the goods arrived the consignee became bankrupt, 
and if the bills for which he had credit were struck 
out of the account, the balance would be the other 
way. The consignor stopped the goods, and the action 
was trover by the plaintiff who represented the con- 
signee, against the defendant, who represented the con- 
signor. Lord Ellenborough ruled, that "the consignor 
" being at the time of the consignment indebted on 
" the balance of accounts, divested him of all control 
" over the barley from the moment of shipment. The 
" non payment of the bills of exchange cannot be 

(a) Bunney v, Poyntz, 4 B. & Ad. 568. 
(6) Vertue v. Jewell, 4 Camp. 31. 
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" considered." And this ruling was approved of by 
the King's Bench. 

Perhaps, however, this was rather a case of pledge 
than sale, as it seems difficult to suppose that the 
parties did not from the first intend the surplus, if 
any, to be accounted for. K so, the consignees had 
clearly a special property in the consignment, and the 
insolvency and probable dishonor of the bills could 
not divest that special property, though it probably 
would very materially affect its ultimate value. In 
Patten v. Thompson, (5 M. & S. 350,) Lord Ellen- 
borough in delivering judgment said, " I have looked 
" into the case of Vertue v. Jewell, and find that there 
"the bill of lading was indorsed and sent by the 
" consignor, on account of a balance due from him, 
" including several acceptances then running, so that 
"it was in the nature of a pledge to cover those 
" acceptances." The case, therefore, is perhaps rather 
an authority for the first proposition, " that the right 
of stoppage in transitu is peculiar to a vendor." 

There is no reported case in which the vendor had 
taken, on account of the consignment, the acceptance 
of a third person; but it would seem on principle 
in such cases, that until the bill is dishonored he must 
be considered as paid, as the insolvency of the pur- 
chaser does not involve in it any necessity of the 
badness of the bill; but when the bill is dishonored, 
then as the vendor might sue the purchaser for the 
price if he remained solvent, it would seem that he 
must be considered as an unpaid vendor for all 
purposes. 
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CHAPTER 11. 

THE BIGHT MUST HB £XEBCISED WHILST THE GOODS ABE 
IN TBANSITU, THAT IS, AFTEB THEY HAVE LEFT THE 
ACTUAL OB CONSTBUCTTVE POSSESSION OF THE VEN- 
DOB, AND BEFOBB THEY HAVE COME TO THE ACTUAL 
OB CONSTBUCnVE POSSESSION OF THE PUBCHASEB, OB 
THOSE W!H0 stand IN HIS PLACE. ACTUAL AND CON- 
STBUCTIVE POSSESSION EXPLAINED. 



Befobe the vendor has parted with the actual or 
constructive possession of the goods, the transitus has 
not commenced, and no stoppage is required to give 
the unpaid vendor his rights : he retains them in re- 
spect of the possession with which he has not parted. 
And after the purchaser, or those who stand in his 
place have acquired the possession of the goods, the 
stoppage comes too late to give the vendor any of 
his rights, for the possession has rendered the pur- 
chaser's rights of prc^rty and possession indefeasible 
and absolute. It is only whilst the goods are in an 
intermediate state — out of the possession of the ven- 
dor, and not yet in that of the purchaser, that the 
r^ht can be exercised. 

And here it may be as well to state a little more 
accurately what is meant by the word " possession " 
in this place, for it is used in a narrower and more 
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restricted sense than in the general technical legal 
import of the word, and yet in a more extended sense 
than its popular meaning. For in general, in tech- 
nical language, one is said to be possessed of goods 
when he has the property, and an immediate right to 
have the goods dealt with as he will ; yet, a purchaser 
on credit of a specific chattel, who has the property, 
and whilst solvent, the right to deal with the goods 
as he will, though they remain in the vendor's hands, 
and who, therefore, in general legal language, may be 
called possessed of them, has never had such possession 
as wiU determine the vendor's rights in case the pur- 
chaser becomes insolvent. And yet, circumstances far 
short of an actual deUveiy into the hands of liie pur. 
chaser, amount to such a constructive possession as is 
sufficient to render the purchaser's property indefea- 
sible. 

Before the bargain and sale is complete the property 
in the goods remains in the vendor, and the actual 
custody of the goods is either in the vendor himself^ 
or in some one who holds them as his bailee. 

And though by the completion of the bargain and 
sale, the property in the goods is at once transferred 
to the purchaser, so as to give him the rights and 
liabiUties attending the proprietor; and though the 
right of possession may also be transferred, so as to 
give the purchaser the rights and remedies belonging 
to the possessor of the goods, yet, the privity of con- 
tract with the bailee is not transferred with the pro- 
perty and right of possession. The person who has 
the actual custody of the goods may be liable as a 
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wrong doer, if he in any way interferes with the pur- 
chaser's right of possession, but he has no contract 
with the purchaser; he continues to hold the goods 
under his old contract with the vendor until some- 
thing is done to alter the capacity in which he holds 
them. Till then, they are in cases of this nature, said 
to remain in the possession of the vendor, and even 
if the purchaser before his insolvency had the imme- 
diate right of possession, the unpaid vendor's right 
remains unaltered. 

But when either the actual custody of the goods 
has been shifted into the hands of one, who from the 
first held them as the bailee of the purchaser, or the 
person holding them has changed the character in 
which he holds them, so as to become the bailee of the 
purchaser, the goods are said to be in the possession 
of the purchaser. In the first case they are often said 
to be in his actual possession, in the second in his 
constructive possession. Neither phrase is quite accu- 
rate, and there is no legal distinction between the 
two, in both cases alike the vendor's rights are gone. 
And the same law is true, when the party who thus 
takes possession is one who has acquired the pur- 
chaser's rights, either by bargain or operation of law. 
. It is whilst the goods are in an intermediate state^ 
and in the custody of one who holds them, neither 
by virtue of a contract to keep them, made with the 
vendor, nor by a similar contract with the purchaser, 
but as an agent undertaking to forward them from 
one to the other that the goods are in transitu. 

The important question therefore, in every case is. 
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in what capacity are the goods hdd by him who has 
the actual custody? In nuuay cases this is quite dear, 
but in others it is an exceedingly difficult question to 
answer, more especially where the goods remain ip 
the same custody, and the question is, whether the 
character of the holder has been changed, and at what 
time it was changed. It becomes then a question 
depending upon what was done, and what was the 
intention with which it was done ; aaid as the acts are 
often imperfectly proved, and in themselves equivocal, 
and the intention often not clearly known to the 
parties themselves, it is not surprising that there 
should be much litigation upon the point. 

The general principles however, seem to be those 
above stated. Before collecting the cases on the com* 
mencement and determination of the transitus,lt will 
be as well to collect those cases which decide when 
the vendor's possession ends, and the buyer's possession 
begins when^er. is no telitus. Theprin^a^ 
precisely the same, indeed, so much so, that cases of 
this class are frequently, though inaccurately, called 
cases of stoppage in transitu. 

Where the goods are in the hands of the vendor 
himself or his immediate servants, he holds them as 
vendor and retains his rights, unless it can be shewn 
that he has agreed to hold them in a new character* 
Where this can be shewn, he has lost his rights, 
though he may never have parted with the actual 
possession. Where the purchaser has transferred his 
rights to a third party, it is very likely that the origi- 
nal vendor should agree with him to continue to hold 
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the goods as his warehouseman, without retaining any 
interest in the goods, which have by the subsale, be- 
come the property of one who is not the vendor's 
debtor; and this is particularly likely, when the 
credit given by the vendor to the first vendee, is 
longer than that given to the subpurchaser by the 
first vendee. Accordingly, when there is a subpur- 
chaser, an agreement on the part of the vendor to 
consider himself the subpurchaser's bailee, may be 
proved by comparatively slight evidence. 

In Stoveld v. Hughes (a), in 1811, the facts were, 
that Hughes had sold Dixon and Co. a lot of timber 
lying on his wharf. They marked the timber in his 
presence with their mark, and accepted a bill at three 
months for the price. Whilst the biU was still run< 
ning, Dixon sold the timber to Stoveld, whose agent 
told Hughes of it. Hughes said " very well," shewed 
the agent the timber, and assisted to change the marks 
on it. Stoveld paid Dixon ; then Dixon failed before 
the bill became due, and Hughes claimed to retain the 
goods against Stoveld, until he was paid the price due 
from the first purchaser ; but the King's Bench held, 
that he could not retain them. Lord Ellenborough 
said, ^^ When the sale by Dixon to the plaintiff was made 
^^ known to the defendant Hughes, he assented to it by 
" saying, * very well,' and to the marking of the timber 
'^by the plaintiff's agent, which took place at the 
'^ same time. If that be not an executed delivery, I 
" know not what is. * * * If, indeed the marking of 

(a) Stordd v. Hn^^ 14 East, S16. 
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" the tmiber by tlie plamtiff 's agent had not been done 
" with the knowledge tod consent of the defendants, 
" the vendors, it may be admitted, for this purpose^ 
" that they would not have been bound further than 
"they were abeady, by what had> taken place as be^ 
" tween them and the original vendees." 

But between the original vendor and purchaser, 
such an agreement is not probable, for there seems 
little to induce the vendor to consent to abandon his 
lien ; and the more recent decisions are, that between 
them, an agreement to alter the character of the 
vendor's possession must be cleaiiy proved. In soiae 
of the older cases, language is reported that almost 
looks as if the Judges were stating as a proposition of 
law, that an assent on the part of the vendor to any -act 
of ownership whatsoever, either by the purchaser or his 
subpurchaser, put an end to the vaidor's rights, whilst 
in the more recent cases, there are some dieta as. if 
it was thought that the same agreement, which if 
made with a sub{>urohMer, would determine the 
vendor's rights by altering the character of hia pos?. 
session, would not; have that eSoct if made with, the 
original purcha^r, but it seems, that the tras distmc^ 
tion is merely as to > the. ^[tuintum of proof . required. 
K, the vendor consents to acts of partial o^n^ars^p^, on 
the part of the subpurchaser, with whom he haSf no 
contract, it affords a fair presumptfem. lOf an agree- 
ment with him to hold the goods as a bailee. If he 
consents tp similar £MQts by the purchaser with; whom he 
already has a contract, the fair presumption is, that 
the acts are assented to in consequence of the original 
contract, which remains unchanged. But in either case 
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the vendor's rightii cease when he has agreed to 
change the character of his possession, and not before. 
Several of the cases dedded upon the Statute of 
Frauds, turn upon this distinction, and as they have 
abeady been cited in the earlier part of this work, it 
is unnecessary to cite them here, at length. 

In Hurry y. Mangles {a)^ at Nisi Prius, in 1811, 
before Lord Ellenborough, the £Eicts were, that the. 
defendant Mangles had sold a quantity of oil to Smith, 
who accepted a bill at six months for the price. 
Manxes received warehouse rent from Smith. Before 
the bill arrived at maturity, Smith became bankrupt, 
and then the plaintiff Hurry, who in the interim had 
bought the oil from Smith, and paid him for it, applied 
for it and was refused. This seems to have been the 
first notice that Mangles had of the subsalci and as 
there could, therefore, be ^o attommeait to Hurry, or 
estoppel, it seems that Hurry stood precisely in the 
poriSTwHch Smith's asaigni would have Le, see 
Dioitm Y. Yates J (5 B. & A. 346, post) and that the 
subsale was immaterial. ^ The action was in trover. 
Lord Ellenborough said, ^^ The acceptance of warehouse 
'^ rent was a complete transfer of the goods to thepur- 
^^.chsaesr. IS I pay for a part of a warehouse, so much 
^^ of it is mine. This is an ^ecuted delivery by the 
" seller to the buyer. * * * It would be overturning 
^^ all principles, to allow a man to say, after accepting 
*^ warehouse rent, the goods are still in my possession, 
^^ and I will detain them till I am paid. The transitus 

(a) Htirrj v. Mangles, 1 Camp. 453. 

Q 2 
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" was at an end. The goods were transferred to the 
^^ person who paid the rent, as much as if they had 
"been removed to his own warehouse, and then 
" deposited under lock and key." 

laAnderson v. Scott (iCsm-p. 235, Ti.)jaiiiHodgson v. 
Le Bet(l Camp. 233), Lord Ellenborough acted on the 
same principle. In Elmore v. Stone (1 Taunt. 458), 
and Carter v. Touissaint (5 B. & A. 855), the Common 
Pleas and King's Bench came to opposite conclusions as 
to the inference to be drawn from nearly the same facts. 
In those cases the question was, whether there was an 
actual receipt under the Statute of Frauds, ante^ p. 28. 

In MUes v. Gorton (a), in 1834, Gorton had sold 
hops lying m Gorton's warehouse, to Faux, and ren- 
dered him an invoice, statmg the goods to be "at 
rent." Faux subsold part of the hops, which were 
delivered to the subpurchasers, and then became 
bankrupt, not having paid any part of the price. His 
assignees brought trover against Gorton, for not 
giving up the portion of the goods which remained in 
his hands. They relied on Hurry v. Mangles^ as 
shewing there was an executed delivery. The Court 
of Exchequer decided in favour of the defendant. 
Bayley, B. said, " I am of opinion thttt the charge of 
^^ warehouse rent makes no difference, and I should 
^^have thought so if the warehouse rent had been 
"actually paid. In Hurry v. Mangles^ the ciTcum- 
" stances were widely different ; there the rights of 
" a third party had intervened. He had bought and 
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(a) MUes V. Gorton, 2 C. & M. 504. 
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^^ paid for the goods, and then paid warehouso^rent to 
*'' the vendors ; under these circumstances, it was 
" rightly held, that there was a delivery to the sub- 
** vendee on the part of the vendor, who aftqr such 
** receipt of rent from the subvendee^ must clearly be 
** considered as holding the goods as his agents.'^ 

It is to be observed, that Bayley, B. was under a 
mistake as to the facts in Hurry v. Mangles^ (at least 
those parts of his judgment marked in italics, are 
contradicted by the report of that case in 1 Camp. 
452) but the distinction between what he supposes to 
be Hurry v. Mangles^ and Miles v. Gorton^ is strong 
and clear, if the receipt of warehouse rent is material 
only as evidence of the vendor's assent to change the 
capacity in which he holds possession of the goods. 

La Tovndey v. Crump (a), in 1835, Crump the 
vendor of wine, who was also a warehouseman, gave 
the purchaser Wright, a note in these terms : — " Mr. 
B. Wright. We hold to your order 39 pipes and 1 
hhd. red wine, marked J. C, J. M., No. 41, a. 67. — 
69 a. 80 pipes. No. 105 hhd. sent free to 29th No- 
vember next. J. Crump and Co." 

The wine remained in Crump's warehouse. Wright 
accepted a bill for the price, and then became bank- 
• rupt. His assignees brought an action of trover 
against Crump, for the wine specified in the note. 
Lord Abinger, at Nisi Prius, seems to have thought 
the note was like a delivery order or a bill of lading, 
giving the vendee authority to get the possession, but 

(a) Townlej v. Crump, 4 A. & £. 58. 
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not equivalent to giving it to him; he reserved the 
point, and cBrected a nonsuit, and the Queen's Bench 
refused to grant the plaintiffs a rule nisi. 

The Court observed, that " no case had been dted 
^^ where the question arose between the original vendor 
^' and vendee," so they seem to have acted on the same 
principle as in the case of Miles v. Gorton (2 C. & M. 
604). 

Very commonly goods whidi are the sulgect of 
x^mmerce, are not in the custody of the owner, but 
of a third party as a wharfinger, warehouseman, or 
the like. When such is the case, if the property be 
transferred by a bargain and sale, the vendor still 
retains his rights, until the warehouseman holds th^ 
goods for the purchaser ; and during the interval be- 
tween the time at which the purchaser has acquired 
authority to call upon the warehouseman to hold the 
goods for him, and the time when the warehouseman 
does so hold, the vendor's rights are analogous to 
those which he has whilst the goods are in transitu^ 
and it . is common to call the goods in transitu in 
such cases. But it is not accurate, the goods are all 
the time in the possession of the vendor, and tiie ques- 
tion is, whether he had a right to countermand an 
authority to change that possession, and whether he • 
has exercised such a right whilst he had it. 

As a general rule of English law, an authority, at 
any time before execution, may be revoked by him 
who gave it ; but where the authority is bought for a 
consideration and coupled with an interest, it is both 
transferrable and irrevocable. If, therefore, the pur- 
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chaser be in a position to call upon the vendor to 
deliver him goods, and the vendor instead thereof 
gives him an authority to obtain possession of goods 
in the custody of a third party, that authority may be 
transferred by the purchaser; and so, long as ther^ 
continues to be a consideration to th^ vendor for 
granting the authority, it cannot be revoked by the 
vendor. • But if such a change of circumstances takes 
place that the vendor would no longer be bound to 
deliver possession of the goods, then the consideration 
for giving the authority has Mled, and the vendor 
may, if the authority has not been executed, revoke 
it just as he might then refuse to give it. 

It does not seem material whether the authority to 
l^e possession be merdyimpUedWthecontrJt of 
sale vesting the right of possession in the purchaser, or 
be given expressly, and it probably does not affect 
this right whether the authority be in writing or not, 
though by recent statutes the effect of a written 
deUvery order is considerably enlarged; and it is not 
material that the authority has been transferred to a 
third party, who has bond fde paid the intermediate 
vendee, if the first vendor has done nothing to induce 
him so to do. The only questions are, whether, at 
the time the first vendor revoked the authority, he 
was in such a position that he inight refuse tb deliver, 
and whether, before the revocation, the authority had 
been executed, for if any part of the goods have been 
put in the actual or constructive possession of the 
purchaser or his assigns, the vendor's right as to that 
part is gone. 
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These points seem all to be dedudble fix>m Dixon v. 
Yates {a)j in 1835, on which the whole law was a 
good deal discussed. There, Dixon and Ck>. were 
owners of a quantity of rum lying in Yates' ware- 
house. On the 13th August they sold 46 puncheons, 
specified by marks and numbers, to Collard; Collard 
then accepted two bills for the price. Shortly afiter 
the sale, Dixon and Co. gave Collard a delivery order 
for two puncheons, which were accordingly taken 
away by him; they refused to give him a delivery 
order for the rest. On the 28th October Collard sold 
26 pimcheons of the 44 remaining in Yates' warehouse, 
to Kaye, who paid him for them, but took no posses- 
sion. On the 7th September Collard sold the remaining 
81 puncheons to Bond, and Proctor and Yates, the 
warehousemen, without any further authority from 
Dixon and Co., allowed Bond and Proctor to take 
three of the 18 puncheons away ; the other 15 remained 
as before. On the 18th November Collard was insol- 
vent, and his biH dishonored, and Dixon and Co. ordered 
Yates not to deliver any of the 44 puncheons of the 
rum, but this order came after Bond and Proctor had, 
as has been already said, taken away three puncheons. 
On the 19th Kaye, Bond, and Proctor respectively 
demanded the rum from Yates, the warehouseman, 
after he had received this notice of countermand from 
Dixon and Co., the original vendors. The whole 
question came before the Court of King's Bench on an 
interpleader between the four parties; Dixon and Co., 

p^^^^™ ■' ' ■ ■■ . - — " ■ ■ ■ - ■ - — ■ — ■ 

(a) Dixon t\ Yates, 5 B. & Ad. 313. 
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the original vwidors, Yates the warehouseman, and 
Eaye and Bond and Proctor, the subpurchasers. The 
Court of King's Bench, after a long and learned argu- 
ment, ordered the 41 puncheons then remaining in 
Yates' warehouse to be given to Dixon and Co., and 
the costs of the litigation concerning them to be paid 
by Kaye, and Bond and Proctor, and discharged Yates 
and Bond and Proctor from the claim of Dixon and 
Co. for the value of the three puncheons delivered to 
Bond and Proctor, and ordered Dixon and Co. to pay 
the costs of the litigation concerning them. This was, 
therefore, a direct decision that the three puncheons 
were rightfully delivered to Bond and Proctor, though 
no express authority to deliver possession was given 
by Dixon and Co. (but rather an attempt made to 
refiise even that authority implied by the sale on 
credit), and that the countermand as to these three 
puncheons was too late; but that it was a proper 
countermand as regarded the other 41 puncheons, 
notwithstanding that the sub-purchasers had bond fide 
paid their vendor, the first purchaser, Collard. 

The practical dispute in such cases most commonly 
is, as to whether the authority to take possession was 
at the time of the countermand already executed or 
not; for if, before notice of countermand is given to 
the bailee, the authority is so far acted upon as to put 
the purchaser in actual or constructive possession of 
the goods, it is no longer in the vendor's power to 
countermand the authority. In the case of Dixon v. 
Yates^ the sub-purchasers had marked, coopered, and 
guaged the puncheons of rum, and had, as before said, 
taken complete possession of a part. It was urged 
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that these acts amounted to a taking constnictiye 
possession of the whole, but the Court of King's Bench 
decided that those acts were in themselves equivocal, 
and were only evidence of a taking of possession, acts 
which might amount to it if done with that intention. 
'' The taking of samples and coopering," said Lord 
Denman, '' are circumstances fi<om which a juiy might 
" infer an actual delivery of the whole. * * * K 
^^ I had been on the jury in this case, I should have 
" found there was no such delivery." And the other 
Judges all in more or less express language said, that 
the question of whether those acts amounted to taking 
possession was one of fact, and not of law. 

There is a difference to be borne in mind between 
an absolute authority to take possession, and one that 
is conditional. Where the authority is absolute, 
nothing further is requisite to give the purchaser 
possession of the goods than an assent on the part of 
the bailee to hold them on his account, and such an 
assent need not be evidenced by any formal act. It is 
indisputably shewn by a formal transfer in the ware- 
houseman's books, but it is as effectual if expressed 
by word of mouth, or perhaps even if implied by 
silence under circumstances which make silence indi- 
cative of assent. 

hi'Harman v. Anderson (a), in 1809, the facts were, 
that Dudley bought a quantity of butter then lying in 
the defendant's warehouses. The sellers gave him a 
delivery order, which he lodged with the warehouse- 
men. He became bankrupt immediately afterwards, 

'■■-■■■ ' ' .-^ , . 

(a) Harman v. Anderson, 2 Camp. 243. 
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and the sellers, who were unpaid, countermanded the 
authority to give possession, and the wardiousemen, in 
obedience to this countermand, detained the goods; 
for this detention the assignees of Dudley brought 
trover against the warehousemen. At Nisi Prius it 
was taken as proved that the goods were transferred 
in the wardiouse books before the notice of counter- 
mand, and Lord EUenborough said, ^^ The payment of 
^^ rent in these cases is a circumstance to shew on 
^^ whose account the* goods are held, but it is imma- 
" terial here, the transfer in the books being of itself 
''decisive. I am clearly of opinion that the assignees 
" are entitled to recover." 

Afterwards, in banc, the. defendants produced affi- 
davits to shew that one parcel of the butter was not 
transferred in the books, and that nothing had ever 
been done by the warehousemen to indicate assent to 
the transfer of that parcel ; but the Court said it made 
no difference. Lord EUenborough said, " After the 
" note was delivered to the wharfingers, they were 
" bound to hold the goods on account of the pur- 
" chaser. The delivery note was sufficient without 
" any transfer in their books." 

A precisely similar decision was come to by the 
Common Pleas in Lucas v. J)arrien{a)y in 1817, but 
the Court, besides giving the same reasons for their 
decision, went into a discussion concerning the effect 
of the delivery order before notice to the warehouse- 
man, a question which did not arise in the case, and 
on wUch see post. 

(a) Lucas v. Dorrien, 7 Taunt. 278. 
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When the bailee has notice of those circumstances 
under which he is, in the language of Lord EUen- 
borough, in Harman v. Anderson^ " bound to hold the 
" goods for the purchaser," and is required to hold the 
goods accordingly, it is pretty dear that mere silence 
is evidence of acquiescence, and it may be a question 
whether even an express refusal, if wrongful, would 
have any effect in preserving the vendor's rights. 
Probably it would, and the question is of the less 
practical importance as such a refusal would make the 
bailee liable. 

In Lackinian v. Atherton (a), where Atherton, the 
vendor, had given a delivery order in his own 
name to the buyer, which order, when presented to 
them, the warehousemen refused to accept on the 
ground that the goods stood in the name of a former 
owner, and that they had never been transferred into 
the name of Atherton, the Common Pleas in an 
action between Atherton and the assignees of the 
purchaser, decided that this refiisal to deliver posses- 
sion to the buyer, who really was then entitled to the 
possession, prevented Atherton's rights as unpaid 
vendor from being divested, and that a subsequent 
countermand on the buyer's insolvency was valid ; but 
in this case the refusal of the bailee was so far justified 
by circumstances, that it would not have been evidence 
of a conversion by him. His refusal to assent to the 
transfer of possession without orders from the person 
who originally deposited the goods with him was not 

(a) Lackinton r. Atherton, 8 Scott. N. S. 38. 
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wrongfiil, though his mere assent to the transfer would 
have been sufficient to alter the possession. 

But when the authority to give possession is condi- 
tional, the case is somewhat different. The bailee is 
not authorized to give possession, nor the purchaser 
to take it until the conditions are fiilfilled. It is not 
therefore to be presumed, or inferred, that the bailee 
consents to hold the goods for the purchaser before 
these conditions are fulfiUed, and though an express 
unconditional assent on his part might, and proba- 
bly would, estop him from denying that the pos- 
seaaion was in the purchaser, yet it may be doubted 
whether even an actual delivery of possession, without 
fulfilling the conditions, would affect the vendor. But 
it must be observed, that conditions are not neces- 
sarily binding, merely because they are expressed in 
the authorily. If by the bargain the purchaser is 
entitled to an unconditional authority to take posses- 
sion, the vendor cannot clog that authority with any 
conditions at his mere pleasure, and even if the pur- 
chaser gives his consent to the conditions, that consent 
is revocable, unless there be some consideration for it. 
It is therefoft necessary, not merely that the authority 
should be conditional, but that the conditions should 
be authorized by the contract. 

In the case of Hanson v. Meyer, (a) in 1805, 
the contract of sale was by Meyer to Wallace and 
Hawes of a quantity of stardi, at 6Z. per cwt. The 
vendor gave a delivery order to the purchaser. 



(a) Hanson v. Meyer, 6 East, 614. 
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addresaed to the Bull Porters, in these terms; 
— " Please to weigh and deliver to Messrs. Wallace 
and Hawes, all my starch.'* The warehouseman 
received the order, and so far obeyed it as to Weigh 
and deliver a part of the ste^rch, then Wallace arid 
Hawes became bankrupt, and the order was counter- 
manded, and the starch taken away by Meyer. The 
assignees of Wallace and Hawes brought trover against 
Meyer. It is now decided that by such a bargain the 
property is not changed, (see ante^ p. 154), but at that 
time it was not so settled, and Hanson v. Meyer did 
not decide that point. The case was decided on tiie 
ground that the authority to give possession was con- 
ditional only. Lord Ell^borough said - — ^^ By the 
" terms of the bargain formed by the brokers of the 
^^ bankrupt, two things in the nature of conditions, 
" or preliminary acts on their part, necessarily pre- 
" ceded the absolute vesting in them of the property 
" contracted for. * * * The second, which is the 
" act of weighing, does so in consequence of the par- 
" ticular terms of this contract, by which the foiee 
" is made to depend upon the weight* The weight 
" therefore must be ascertained, in order tiiat the 
^^ price may be knowtr and paid, and unless the wagh- 
" ing precede the delivery, it^ can never for' these 
" purposes effectually take {dace at all. ♦ ♦ ♦ 
" This prdiminary act' of weighing, it certainly never 
^^ was in the contemplation of the sdL»^ to waive in 
" respect of any part of the commodity contracted for. 
" The order to the Bull Porters, his agents, is to weigh 
" and deliver all his starch. Tifl it was weighed, 
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^^ they, as his ligents, were not authorized to deliver 
" it, still less were the buyers themselves, or the pre- 
^^ sent plaintifis their assignees, authorized: to take it 
** by their own act from the Bull Porters warehouse, 
^^ and if they could not so take it, neither can they 
" maintain this action of trover. * * * * It is 
" unnecessary to consider what would have been the 
" effect of nonpayment of the price, or the right to 
^^ the undelivered residue of the starch if the case had 
^^ stood merely on that ground, as it did in the case of 
^^ Hammond and others \. Anderson^ 1 Nw R. 69, where 
^^ the bacon sold in that case, was sold for a certain 
^^ fixed price, and where the weighing mentioned in 
^^ that case was merely for the buyer's own satisfstction, 
^^ and formed no ingredient in the contract between 
" him and the seller, though it formed a very impor- 
^^ tant circumstance in the case, being an unequivocal 
^^ act of possession and ownership, as to the whole 
" quantily sold on the part of the buyer," 

The circumstance of the weighing being hy the con- 
trMt to precede the delivery, distinguishes this case 
and the cases which follow it ; — Wallace v. Breeds^ 
( 13 East, 522), Busk v- Davis, ( 2 M. & S. 396), 
Shepley y. Davis, ( 5 Taunt. 617) fix)m the case of 
Swanwiek v. Sothem{a\ in 1839. There the vendors 
of com had given the purchaser a delivery order 
in the following terms : — " Deliver Mr. J. Mander 
1028« bushels of oats. Bin 40, 0. W., and you will 
please weigh them over and charge us the expense." 
t — * 

(a.) Swanwiek v. Sothenn 9 A. & E. 895. 
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The warehousemen entered this order in their book. 
The Queen's Bench came to the conclusion that the 
contract of sale, which was not distinctly proved, was 
a sale of the bin of oats for a certain sum, and that 
the weighing of the oats was not a part of the con- 
tract ; and, that therefore, the transfer in the books 
defeated the vendor's rights. It seems impossible to 
doubt that the delivery order was as conditional as 
that in Hanson v. Meyer^ but there the condition was 
a binding one as part of the bargain ; in Swanvnck v. 
Sothemj it was not binding on the purchaser, and he 
chose to waive it. 

We shall now return to the subject of stoppage in 
transitu, properly so called, to which this digression 
is by no means irrelevant. 
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CHAPTER III. 

WHAT THE TRANSITUS IS, AND WHEN IT TEBMINATES. 
THE BIQHT OF STOPPAGE IN TRANSITU CANNOT BE 
EXERCISED UNLESS WHEN THE PURCHASER IS INSOL^ 
VENT, OR HAS BECOME BANKRUPT, AND MUST BE 
EXERCISED AS OF RIGHT PARAMOUNT TO THAT OF THU 
PURCHASER, AND INDEPENDENTLY OF HIS ASSENT* 



The transitus, as its name imports, is whilst the 
goods are on their passage fix>m the vendor to the 
buyer, or, as has been ah-eady said, when they are 
in the hands of one, who neither holds the possession 
by a contract of bailment made with the vendor, nor 
yet as an agent to hold them under tiie order of the 
buyer, but only as an agent to forward them fix>m 
the vendor to the buyer. 

There are many cases in which it is quite clear in 
which capacity the goods are held. No one could for 
a moment doubt, that goods in the hands of a public 
carrier, either by land, or by water, and actually on 
the journey, are in transitu; it is self evident as a 
matter of fact, that the carrier under such circum- 
stances, holds them merely as an agent to forward. 
And it is equally clear that goods travelling on the 

B 
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same journey in the buyer's own cart or barge, which 
he had sent for them, are not in transitu ; for the 
carter or bargeman is clearly the buyer's servant, and 
not an agent to forward from the vendor. But there 
is sometimes a good deal of difficulty in drawing the 
boundary line between the carrier and the servant, as, 
for instance, in ascertaining the character of the 
captain, where the buyer does not send his own vessel 
to fetch the goods, but employs a ship belonging to 
a third party on that particular errand. In two 
important cases, Inglis v. Usherwood (a), in 1801, and 
BoMingh v. Inglis (6), in 1803, it was at first taken 
for granted, that a delivery of goods on board a vessel 
chartered by the buyer, was a delivery to the buyer 
himself, but afterwards the Court held and decided 
that it was but a delivery to an agent to forward, and 
that the goods on board the ship were in transitu. 
How this may be, seems to depend on the nature of 
the contract between the shipowner and the charterer. 
In the majority of cases, the shipowner does not part 
with the possession of the vessel, he does no more than 
contract to employ the vessel and the services oi tiie 
master and crew for a time, exeluM.vely for the benefit 
of the charterer ; so that the Blaster remains the ser- 
vant of the shipowner, and not of the charterer, and 
his possession is the possession of the shipowner, and 
not of the diarterer in any case in which their rights 
come in question. But though this is the usual con. 
tract between the shipowner and the charterer, they 

(a) Inglis V. Usherwood, 1 East, 515. 
(h) Bohtlingk v, Inglis, 3 East. 381. 
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may in law, and in practice sometimes do agree, that 
the charterer shall during the voyage have the posses- 
sion of the vessel, and that the master shall during 
that time be the servant of the charterer. In other 
words, though a charter party usually is a contract 
on the part of the shipowner, to use the ship and the 
services of the master and crew, in a particular man- 
ner, it may amount to a demise of the vessel, and of 
the services of the master and crew. The distinctions 
on which it depends, which is the construction of the 
charter party, may be found in Abbott on Shipping^ 
173. 

When, therefore, goods are put into the possession of 
the master of a ship, they are in general in the posses- 
doB Of the sUpo A who, .» it Evident, U S^t 
to forward the goods, and therefore goods on ship- 
board in general are in transitu ; but where the master 
is not the servant of the shipowner, but the immediate 
servant of the charterer, the goods, by being put into 
possession of the master, are put in the possession of 
the charterer, and, therefore, if the charterer be also 
the purchaser, they are no longer in transitu. " So," 
says Lord Tenterden in last edition of Abbott on Ship- 
ping (a), ^^ as I have before observed, the master of a 
^^ ship chartered wholly by the consignee is now held 
^' to be a carrier, in whose hands goods may be stopped, 
" Bohdingk v. Inglis (3 East, 381.) But where a ship 
" had been hired by the consignee for a term of years, 
^^ and was fitted out, victualled, and manned by him, 



(a) Abbott on Shipping, 374. 
R 2 
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" and goods were put on board thereof to be sent by him 
" on a mercantile adventure, for which he had bought 
^^ them, it was held that the consignor could not stop 
" them: the consignee being in that case the owner 
" of the ship pro tempore^ and the delivery of goods 
" on board thereof being equivalent to a delivery into 
" a warehouse belonging to him, and the transit being 
" in effect a transit from, and not to him. Fowler v. 
" MacTaggart (cited 7 T. R, 442, and in the case 
" mentioned in the text).*' 

It is not of any importance in point of law whether 
the goods are actually on a journey or not, for if the 
goods are deposited with one who holds them merely 
as an agent to forward, and has the custody as such, 
they are as much in transitu as if they were actually 
moving; but in general there is more difficulty in 
ascertaining as a fact in what capacity goods are 
deposited, than in what capacity they are carried. 
The acts accompanying the transport of goods are less 
equivocal, less susceptible of two interpretations, as to 
the character in which they are done, than are those 
accompanying a deposit of goods. The question, 
however, is still the same, has the person who has the 
custody of the goods got possession as an agent to 
forward from the vendor to the buyer, or a|( an agent 
to hold for the buyer ? 

In Leeds v. Wright (a), in 1803, where an agent of 
the bankrupt purchased the goods on account of the 
bankrupt for exportation, but had authority from the 



(a) Leeds v, Wright, 3 B. & P. 320. 
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bankrupt to export them to any port he pleased, the 
Court of Common Pleas held that he was not an agent 
to forward, and that goods in his hands were not in 
transitu. And in Scott v. Pettit (a), in the same year, 
where the bankrupt had given general orders to a 
carrier to send all goods for him to the defendant's 
house to be packed, and the goods were accordingly 
sent to his house, the same Court decided that there 
being no fixed ulterior destination, the packer must be 
considered not as an agent to forward, but as one to 
hold the goods subject to the buyer's orders, like a 
warehouseman, and, consequently, that on their deli^ 
very to the defendant the transitus was ended. Shortly 
after the decision of these cases, the point arose in 
Dixon V. BcUdmn (6), in 1804, in which case goods 
were ordered by the insolvents " to be forwarded to 
Metcalfe at .Hull, to be shipped for Hamburgh* as 
usual," and it was proved that it was usual for Met- 
calfe to keep such goods till he received orders from 
the insolvents, and then to do with them whatever the 
insolvents ordered. The King's Bench decided that 
the goods in Metcalfe's hands were not in transitu. 
Lord Ellenborough reviewed most of the previous 
cases, and approved of the principle of Scott v. PMt^ 
which he said was, " that transitus of goods is only 
" not at an end on their reaching the packer, where 
" they remain with him for the purpose of bemg for- 
" warded on to some ulterior appointed place of 



(a) Scott r. Pettit, 3 B. & P. 469. 

(b) Dillon V. Baldwin, 5 East, 175. 
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^^ destination ; but here, as in those cases, the goods 
** had so far gotten to the end of their journey, that 
^^ they waited for new orders firom the purchaser to put 
^^ them again in motion, and that without such orders 
^^ they would continue stationary/' Grose, J. differed 
from the rest of the Court upon this point, and 
thought the transitus at an end ; but all four Judges 
agreed upon another pomt, which decided the cause. 

It is worth while to observe, that the marginal note 
in Easts Reports is not a correct abstract of what was 
really decided. The marginal note states the case to 
be, that goods " sent to Metcalfe to be forwarded to 
Hamburgh" were not in transitu; but Lord EUen- 
borough's judgment proceeds on the express ground 
that it was proved that the goods were sent to 
Metcalfe no/ to be forwarded to Hamburgh, but to 
wait for orders from the purchaser. 

I» Sunith V. Goss (a), in 1808, at Nisi Prius, Lord 
Ellenborough decided that where goods had been 
ordered ** to be sent addressed to the care of Gross, 
Bull's Wharf, liondon, with directions to send them 
by the first vessel to Newcastle," the goods were in 
transitu in Goss's hands. 

And in Coates v. BaUton (6), in 18S7, where the 
course of business was for Railton, who was a packer, 
warehouseman, and commission agent at Manchester, 
to purchase goods in the name of Butler, of London, 
and send them to a branch of that house at Lisbon, 
and the goods which were so ordered were delivered 

(a) Smith v, Goss, 1 Camp. 282. 
(fr) Coat^ o. Railton, 6 B. & C. 422. 
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at Railton's warehouse, the King's Bench considered 
that Railton had held the custody merely as one step 
in the transitus to Lisbon. These cases are, it will 
be observed, quite in accordance with Lord Ellen- 
borough's judgment in Dixon v. Baldwin^ though 
opposed to the marginal note in that case. 

In Jackson v. Nichol (a), in 1839, it was proved 
that Crawhall, an agent of the insolvents, who pur- 
chased goods for them at Newcastle, was in general in 
the habit of receiving the goods into his possession 
to abide the insolvents' orders. In this particular 
instance, however, before the goods were out of the 
vendor's ^ssession, the insolvents had directed them 
to be forwarded. The vendors then gave a delivery 
order to Crawhall, who indorsed it to a whs^rfinger 
with a special indorsement " to go on board the Esk.'' 
The wharfinger handed the order to a keelman, who 
got the goods and put them on board the Esk. The 
Esk sailed for London, and moored in the Thames ; the 
defendants, who were wharfingers; received the goods 
on board a lighter, and then they were stopped by the 
plaintiffs, who were unpaid vendors: and the Court 
held that the goods were still in transitu, because 
every step taken was but " a link in the chain of the 
machinery by which the goods were to be put in 
motion." Tindal, J. said, " that if the goods had ever 
" come into the possession of Crawhall as the agent 
" of the buyers, there to remain till the agent received 
" orders for their ulterior destination, such possession 



(a) Jackson v. Nichol, 5 N. C. 508. 
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" would have been the cooBtnictive possession of t 

*' buyers themselves, and the right to stop in truiai< 
'* would have been at an end." 

In none of these cases, it may be observed^ w 
there any doubt as to the law; the question was 01 
of foot, viz., in what capatdty did the different agen 
hold possession? This question becomes still mo 
diffi&ult to answer where the party holding the goo< 
acts in two capacities, as, for instance, a carrier, wl 
also acts as a warehouseman, and who may, therefor 
have goods in his warehouse either aa a place < 
deposit connected with the carriage, or as a place < 
deposit subject to the orders of the buyer; oPa wha: 
finger, who sometimes receives the goods as agent 1 
the shipowner, and sometimes as agent to the coi 
signee. In all such cases as the leading &ct, viz., tl 
possession of the goods is in itself ambiguous, it i 
necessary to gather the intention of the parties froi 
their minor acts. If the possessor of the goods hs 
the intention to hold them for the buyer, and not a 
an agent to forward, and the buyer intends the pof 
sessor so to hold them for him, the transitus is at a 
end; but I apprehend that both ^eae intents mus 
concur, and that neither can the carrier of his ow 
will convert himself into a warehouseman, so as t 
terminate the transitus, without the t^reeing mind c 
the buyer, James v. Griffin (2 M. & W. 623), no 
ctm th^ buyer change the capacity in which the carrie 
holds possession without his assent, at least until th 
carrier has no right whatsoever to retain possessioi 
Sgainat the buyer. Jackson v. Nichol (5 N. C. 508). 
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In James v. Griffin (a), in 1837, the bankhipt had 
often used Beale's Wharf as his warehouse for lead; 
being in insolvent circumstances, he did not wish to 
accept a cargo of lead purchased by him, but not paid 
for ; but in order to set the ships free, he told the cap- 
tain to land it on Scale's wharf. He intended this not to 
be a delivery to himself, but he did not communicate 
his intention to the wharfingers, and they seem to have 
considered themselves as agents to hold possession for 
him: then the goods were stopped. The Court of 
Exchequer all agreed that the question was, whether 
the possession of Beale's wharfingers was the posses- 
sion of the bankrupt or not ; but Lord Abinger thought 
that the intention in the bankrupt's mind not being 
expressed to the wharfingers, was quite immaterial, 
and that the transitus was at an end. Parke, Bolland, 
and Alderson, Barons, held, that except as a test of 
its reality, it did not matter whether he communicated 
the intention or not, and the transitus was by them 
held to continue. In that case, the holder of the goods 
meant to hold them for the buyer ; but that did not 
render his possession the constructive possession of 
the buyer, because the buyer's assent was wanting. 
In Jackson v. Nichol (6), in 1839, the bankrupt repeat- 
edly demanded the goods from the holders before any 
stoppage in transitu, but they refiised to give them 
up, and the Court of Common Pleas held that the 
goods had not come to the possession of the bankrupt. 



(a) James o. Griffin, 2 M. & W. 623. 
(h) Jackson v. Nichol, 5 N. C. 508. 
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There the assent of the actual holder was wanting, 
and it seems to have been the only thing wanting to 
put an end to the transitus. 

So also in Laekington v. Aiherton (a), in 1844, where 
the purchaser before his insolvency demanded the goods 
from the warehousemen, but they refused to deliver 
them on account of an informality in the delivery order, 
the Common Pleas held that there was no possession 
taken by the purchaser so as to determine the vendor's 
rights. In that case, had the warehousemen assented 
to the informal dehvery order, they would have given 
possession to the purchaser ; and the case, therefore, 
seems the converse of James v. Griffin (2 M. & W. 
624) ; as in the one case the bailee of the goods meant 
to hold them for the purchaser, who did not assent, 
and in the other the purchaser required the bailee to 
hold them for him, but the bailee did not assent. 

The agent to forward may very well agree to hold 
the goods as an agent to keep the goods, without 
thereby abandoning any Uen which he may have in 
the capacity of carrier, for freight or otherwise. He 
may in substance say, " I will hold the goods for you, 
and at your disposal, but neither you nor any one 
else shall take them away without pa3dng my charges ;" 
and if such an agreement is come to, the transitus is 
ended. It is, therefore, no conclusive test of a transitus 
or none, whether the buyer has acquired an immediate 
right to the possession or not, though it may afford 
strong evidence as to the nature of the actual holder's 



(a) Laekington v. Atherton, 8 Scott, N. S. 38. 
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possession, which it is conceived depends upon 
mutual intention. In Whitehead v. Anderson (a), 
in 1842, which was much argued, Parke, B. in 
delivering the judgment of the Court, states the 
law on this point thus : " The law is clearly settled 
" that the unpaid vendor has a right to retake the 
^^ goods, before they have arrived at the destination 
" originally contemplated by the purchaser, unless 
" in the mean time they come to the actual or con- 
" structive possession of the vendee. If the vendee 
" take them out of the possesion of the carrier into 
" his own, with or without the consent of the carrier, 
^^ there seems to be jio doubt that the transit would 
^^ be at an end ; though in the case of the absence of 
" the carrier's consent, it may be a wrong to him for 
^^ which he would have a right of action. This is a 
^^ case of actual possession, which certainly did not 
^^ occur in the present instance. A case of constructive 
^^ possession is where the carrier 'enters, expressly or 
^^ by implication, into a new agre^nent distinct from 
^^ the original contract for carriage, to hold the goods 
^^ for the consignee as his agent ; not for the purpose 
^^ of expediting them to the place of original desti- 
^^ nation pursuant to that contract, but in a new 
^^ character, for the purpose of custody on his account, 
" and subject to some new or further order to be 
** given to him. It appears to us very doubtfiil, 
^^ whether an act of marking or taking samples, or the 
^^ like, vrithout any removal from the possession of the 

* 

(a) Whitehead 9. Anderson, 9 M. & W. 518. 
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** carrier, though done with the intention to take 
" possession, would amount to a constructive posses- 
^^ sion, unless accompanied by such circumstances as 
" to denote that the carrier was intended to keep and 
^^ assented to keep the goods in the nature of an agent 
" for custody. In the case of Foster v. Frampton^ 
" (6 B. & C. 107), it is clear there were such circum- 
" stances: whether in that o£ EUisv. Huntj (7 T. R. 
^' 46), is doubtful; but it is unnecessary to determine 
" this point, as there is no finding in this case, even 
" of any act done to the timber, with intent to take 
'' possession. It is said, mdeed, that the agent of the 
" assignees touched the timber, .but whether by ac- 
" cident or design is not stated. There being then 
^* no such act of ownership, it seems to us^ that unless 
** by contract with the captain, express or implied, 
" the relation in which he stood before as a mere 
" instrument of conveyance to an appointed place of 
" destination was altered, and he became the agent of 
" the consignee for a new purpose, there was no 
"-constructive possession on the part of the vendee." 
The doctrine that acts, such as taking possession of 
part of the goods, taking samples or the like, have not 
in themselves as a matter of law any effect on the 
character in which the possession of the residue is 
held, but are no more than evidence shewing the 
intention of the parties as to the capacity in which 
that possession is to be held, has been more than 
once acted upon. In Jones v. Jones (a), the Court of 

« 

(a) Jones v, Jones, 8 M. & W. 431. 
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Exchequer decided that the acts of taking possession 
of part were equivocal, and in that case amounted to 
taking possession of the whole- In Dixon v. Yates {a\ 
the King's Bench decided that under the circumstances 
of that case, takmg possession of part was not taking 
possession of the whole. 

In the judgment in Whitehead v. Anderson^ which 
was evidently prepared with great care, it is probable 
that every word is significant. It is, therefore, to be 
considered what was intended by the phrase, "the 
place of destination originally contemplated by the 
purchaser." K goods are delivered at a wharf or inn 
without any statement as to whether they were to be 
received as a step on their progress towards the buyer, 
by force of the origmal deUvery to the carrier, or in 
order to be held till the buyer gives fresh orders, and 
the wharfinger or innkeeper accept the goods with the 
intention of acting in the capacity in which he should 
discover they were meant to be delivered to him; the 
capacity in which he held the goods would apparently 
depend entirely on what was the destination intended 
. by the purchaser; and if the purchaser sent him 
directions to forward the goods, the questicm whether 
he was acting under the control of the purchaser, as 
in Dixon v. Baldwin^ or merely as an agent to forward, 
as in Coates v. Railton^ would probably depend on what 
was the original destination ; but it seems pretty dear 
that the mere arrival at the spot where the purchaser 
meant them to be taken possession of, does not in 
itself terminate the transitus, unless there is some- 

(a) Dixon v. Tales, 5 B. & Ad. 313. 



264 OP THE vendor's rights. [part ni. 

thing amounting to a delivery of possession, or an 
agreement to change the character of the custody. In 
James y. Griffin^ (2 M. & W. 623,) the goods were 
deliverable in the rivers yet the transitus was not 
ended, even by landing the goods on the wharf, 
because there was wanting an intention to take pos- 
session. In Crawshay v. Eades (a), in 1823, the goods 
were partially landed on the purchaser's wharf, but 
yet the transitus was held not at an end, because it 
was not the intention of the carrier to give the pur- 
chaser possession. It would seem, therefore, that the 
destination originally contemplated by the purchaser 
is exceedingly material, to explain the capacity in 
which an agent holds possession where that is am- 
biguous, but not otherwise. 

The natural termination of the transitus may be 

anticipated. 

It is to be observed, that the Court of Exchequer 
seem in Whitehead v. Anderson to state it to be 
law, that the purchaser may anticipate what may 
be called the natural end of the transitus, by 
taking possession of the goods, and that if he does 
take actual possession, it determines the vendor's 
rights, even if the taking of possession be a trespass as 
against the carrier. The cases on this point require 
examination : in Hoist v. Pownal {b) in 1795, the facts 
as reported were as follows : the vessel with the goods 
on board arrived at Liverpool, which was the port of 



(a) Crawshay v. Eades, I B. & C. 181. 
\h) Hoist V. Pownal, I Esp. 242. 



CHAP, ra.] TERMINATION pF TRANSITUS. 256 

dischai^e, and an agent of the bankrupt buyer who 
was consignee went on board in order to take posses- 
sion and opened some of the packages, and then the 
vessel was ordered off to the quarantine ground, the 
agent of the buyer remaining on board to keep posses- 
sion. Before the quarantine ended, and therefore 
before the vessel could regularly be discharge, the 
goods were stopped in transitu; and Lord Kenyon 
first, and afterwards the King's Bench in banc, held 
that the stoppage was good. The reporter has not 
informed us whether the captain of the ship assented 
to these premature acts of ownership or not, and 
evidently in his opinion the sole ground of the decision 
was that the voyage had not terminated. The accuracy 
of this opinion may, however, be doubted ; for only six 
years later in Mills v. BaU (a), in 1801, Lord Alvanley 
treats it as quite settled, ^^ that though the right of 
" stoppage continues until the goods have reached 
" their journey's end, yet if the vendee meet them 
^' upon the road, and take them into his own posses- 
" sion, the goods will then have arrived at their 
" journey's end, with reference to the right of stoppage 
" in transitu." If the decision of the King's Bench is 
correctly given in Espinasse^ it must be owned Lord 
Alvanley overrules it decidedly. K it turned on 
the fact of the captain of the ship not assenting, 
so that the possession if taken at all was a trespass 
a^dnst him, the case is untouched by Lord Alvanley's 
opinion. 

(a) MiUs r. BaU, 2 B. & P. 457. 
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In Wright v. Lawes (a), in 1719, Lord Kenyon is 
represented by the same reporter as deciding, that 
where goods bought by a person resident at Norwich 
were delivered into his possession by the carrier at 
Yarmouth, on their way from London to Norwich j 
they were no longer in transitu. In Abbott on Ship- 
ping^ 876, Lord Tenterden, after citing the case of 
Hoht V. Povmaly remarks that the doctrine of this 
case is in exact conformity to the tenor of a bill of 
lading, by which the master always engages to deliver 
at the place of destination, and which therefore gives 
no authority to the consignee to demand them before 
their arrival at that place. On this Parke, B. has 
remarked, that ^^ it is difficult to understand how a 
" bill of lading, which is only a contract between the 
"vendee and the shipper for the carriage; can make any 
" difference," James v. Griffin, (2 M. & W. 623.) If 
it is material to inquire whether the possession taken 
was wrongful as against the carrier or not, the con- 
tract between the vendee and the shipowner may 
make a difference; if it be, as was said in Whitehead 
V. Anderson, not material whether it was wrongftd or 
not, it does seem unimportant what that contract was. 

It was decided by Lord Kenyon (i), and in a sub- 
sequent case (c) by Lord Ellenborough, that where 
goods were in the custody of the custom house officers, 
who had a right to retain them and sell them for 
unpaid duties, they were still in transitu, although the 

(a) Wright v. Lawes, 4 Esp. 82. 
(h) Northey o. Field, 2 Esp. 613 
(c) Nix V, Olive, AJbhott on Shippings 394. 
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assignees of the bankrupt vendee had petitioned the 
customs for them previously to any stoppage. Lord 
Eenyon is reported to have given as his reason, " that 
^^ the bankrupt had no right to the actual possession 
" till the duties were paid." It is difficult to think 
that the vendee could have bettered his position as 
against the vendor, by breaking the king's cellars and 
seizing the goods without leave of the customs. 

In a case in 1802 (a), where this point did not arise, 
it was urged as an illustration, and Chambre, J. ex- 
pressed his opinion as follows : — " Perhaps the consignee 
^^ himself may intercept the goods in their passage, and 
" indeed, I have little doubt but that if he do intercept 
" them in their passage, before the consignor has exer- 
« dsed his right of stoppage in transitu, and do take 
" an actual delivery from the carrier before the goods 
" get to the end of their journey, that such a delivery 
" to him will be complete. And I will not say but 
^^ that his creditors in the case of an execution against 
^^ him may have the same right." 

In the case of Jackson v. Nichol{b\ in 183^, the goods 
were consigned to the vendee at London, and the 
vendee repeatedly demanded the goods from the ship 
after the vessel had arrived in the Thames, but before 
the customary time for delivery, and was refused ; and 
a subsequent stoppage was h^d good. In delivering 
the judgment of the Court of Common Pleas, Tindal, 
C. J. observes on this point: — " It was urged on the 



(a) Oppenheim v. Russel, 3 B. & P. 42. 
(6) Jackson o. Nichol, 5 N. C. 508. 

S 
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" part of the defendants, on the authority of the dic- 
" turn of Lawrence, J., in Bohtlingk v. Inglis^ that the 
" tortious act of a third person should not prejudice 
" the rights of the parties, and consequently, that the 
^^ demand made by the purchaser on the 29th, and 
^^ the unlawfol refusal to deliver, was tantamount to 
" a delivery. But it is to be recollected in the first 
." place, that the observation of Lawrence, J., "was 
" made in the case of a demand by the consignor, 
" for the purpose of revesting his property in the 
" goods, and not in the case of a vendee. And in the 
^^ second place, that here the goods had not actually 
" reached the terminus of their delivery, when tie 
" demand of the vendee took place ; and although it 
" might be conceded to be the better opinion, that if 
" the vendee actually receives the possession of his 
" goods on their passage to him, and before the voy- 
" age has completely terminated, that the delivery is 
" complete and the right of stoppage* gone ; yet no 
" authority has been cited for the position, and the 
" principle; seems the other way, that a mere demand 
" by the vendee without any delivery before the voyage 
" has completely terminated, deprives the consignor 
" of his right of stoppage." 

The judgment of the Exchequer in Whitehead v. 
Anderson(a)j has already been cited as far as it bears 
on this point. It only remains to remark, that the 
observations of the Court in that case are of greater 



(a) Whitehead v. Anderson, 9 M. & W. 518. 
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weight, because the point arose in that case, and was 
argued though the decision of the Court turned upon 
another point. Such being the authorities, it seems 
pretty clear, that in cases in which there is no actual 
delivery, if the vendee require that the carrier shall 
hold the goods as his agent in a new capacity,^ and he 
assent, the transitus is ended, whether it be before or 
after its natural termination ; and if the carrier does 
not assent, and is under no obligation to assent that the 
transitus is not ended. But, perhaps, if the position of 
^ the carrier is such that it is his duty to obey the com- 
mand of the vendee, his assent to do his duty would 
be implied by law, and his refusal in feet, would not 
prevent such an implication. And notwithstanding 
the expressions of the Exchequer in Whitehead v. 
Anderson^ it is submitted that it is doubtftd whether 
when the carrier has a right to refuse to allow the 
vendee to take even constructive possession, the vendee 
can improve his position by a tortious taking of 
tbctual possession against the will of the carrier. 
The law in general dis<:^ountenances violence, and it 
would seem not consistent with its general policy, to 
give a man a benefit in consequence of his forcible or 
fraudulent wrong against a third party. The act of 
taking away the goods would be a very unequivocal 
assertion of the vendee's claim to exercise dominion 
over the goods if he had the right so to do, but it is 
very difficult to see how it could give him such a right, 
if he had it not already. 

If this be a correct view of the principle, the question 

s2 
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whether actual possession taken by the vendee against 
the assent of the carrier, terminates the transitus or not, 
depends on the carrier's right to insist on continuing to 
hold them on the original consignment. And possibly 
an unequivocal demand of possession made upon the 
middleman and refused by him, may have the same 
effect upon the transitus that an actual taking of pos- 
session against the assent of the middle man would 
have had. That is, it would terminate the transitus 
if the refusal was so tortious as to render the middle- 
man liable in trover, just as the actual taking of 
possession would terminate the transitus if it was jus- 
tifiable against the middleman. In Hoist v. Povmaly 
(1 Esp. 242), and Jackson v. Nichol, (5 N. C. 508), 
the shipowner could not reasonably be bound to 
deliver the cargo at the spots where the demand 
was made, the consignee could only insist on his 
fulfilling the contract of carriage already made, and if 
in Hokt V. Potvnalj the captain refused to assent to 
the vendor's acts of ownership. Lord Kenyon's decision 
was in perfect consistency with the decision in Jackson 
V. Nicholy and not inconsistent with his judgment in 
Wright V. Lawes^ (4 Esp. 82.) 

But where the goods have arrived at their journey's 
end, the carrier is bound to deliver them on pa3mieQt 
of his charges, and if the charges are not tendered, 
though the carrier is not bound to deliver the goods, 
it may be that his right is no longer to insist on 
keeping the goods as carrier, but merely to retain the 
possession, holding the goods subject to any orders 
of the vendee, not derogatory to his lien. In EUis v. 
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Hunt (a) y in 1789, Buller, J. puts the case on the ground 
tibat — " The carrier would not have been liable in the 
" character of carrier, for the goods had got to the end 
" of their destined journey, but he would have been 
answerable only as warehouse-keeper." It does not 
appear from the case, whether this supposed alteration 
in his character proceeded from some agreement so to 
consider himself, or because he had performed his con- 
tract of carriage, and therefore was bound as a matter 
of law, to act in this varied character when required. 

The transitus is determined when the goods come 
to the actual or constructive possession of one, to 
whom the origmal buyer's rights have been trans- 
ferred, exactly as when they come to the possession 
of the original buyer himself. And it does not maie 
any difference whether the transfer is by the contract 
of the buyer, as if he sells the goods before their 
arrival to a third party, or by operation of law, as when 
the buyer has become bankrupt, and consequently his 
rights have passed to his assignees. When therefore, 
there is a second vendee, his possession terminates the 
transitus, (Dixon v. Yates, 5 B. & Ad. 346), and so 
does that of the assignees of a bankrupt buyer, or 
their agents. At one time there seems to have been 
a feeling that this was hard, and that the assignees 
whose rights depended entirely on the bankruptcy, 
should not in fairness take goods sold on the credit 
of the bankrupt and not yet paid for, but the law 
was not doubted to be so settled, even by those 

(a) Ellis r. Hunt, 3 T. R. 464. 
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who questioned its propriety. " On looking into the 
cases," said Lord Alvanley, in Scott v. Pettit (a), 
in 1803, " I find that we are bound to hold, that 
^ though a bankrupt has altogether ceased to be a 
' trader, yet that his warehouse continues open for 
' the purpose of receiving goods, and that the assig- 
' nees have a right to take possession of everything 
^ that may come into their hands, without paying a 
* single farthing. * * * No doubt therefore, 
' for the purpose of receiving goods, the assignees 
' stand in the place of the bankrupt." It may there- 
fore be stated, that a third party acquiring property 
in the goods from the original purchaser, has rights 
as extensive as the original purchaser. But where 
by agreement between the carrier and the purchaser, 
or by act of law, something is to intervene before the 
carrier is to deliver the goods, beyond what would arise 
in an ordinary case of carriage, that is not to be con- 
sidered as making the carrier an assignee of the goods 
from the purchaser, so as to make his possession termi- 
nate the transitus. In Oppenheim v. Bussd (a), in 1802, 
the goods were stopped by the plaintiff in the hands 
of the carrier. The case for the defence was, that 
the stoppage was not good, at least against the car- 
rier, because by agreement with the consignee, the 
carrier had a lien on the goods for the general ba- 
lance of his account against the insolvent consignee. 
Lord Alvanley rejected some evidence tendered to 



(a) Scott V. Pettit, 3 B. & P. 469. 

(6) Oppenheim », Riwsel, 3 B. & P. 42. 
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prove this defence, and on an application for a new 
trial, the Common Pleas decided that the evidence was 
improperly rejected, but that there should be no new 
trial, because, though the carrier might have a lien as 
against the consignee, it would not affect the vendor's 
right to stop the goods. At Nisi Prius, Lord Ellen- 
borough, in Smith v. Goss (a), in 1808, approved of 
this decision and extended it. There, a creditor of 
the purchaser had previously to the stoppage, attached 
the goods in the carrier's hands,, by process out of the 
Mayor's C!ourt of London. Lord EUenborough said, 
that the vendor's right was the elder and preferable 
lien, and not superseded by the attachment. 

The carrier, it is obvious, was not the less an agent 
to forward, though he had a general lien against the 
consignee. The right to retain possession till he was 
paid the larger sum, made his possession more valua- 
ble to him, but did not alter its character in the least. 
He was still iaii agent to forward. And frc«n the 
peculiar nature of a foreign attachment, it seems not 
to alter the character of the holder of the property. 
It is probable that a seizure by the sheriff, under an 
execution against the purchaser, would be held to 
terminate the transitus, for the reasons suggested by 
Chambre, J., in Oppenheim v. Russel^ (3 B. & P. 42.) 



(a) Smith o. Goss, 1 Camp. 282. 
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The right can be exercised only when the purchaser is 
insolvent or has become bankrupt. 

It is very usual for a vendor to reserve to himself by 
the terms of the contract of sale, and of the contract 
which he makes with the carrier, a right to prevent 
or delay the delivery of the goods to the purchaser 
until some conditions are fiilfilled. When this is the 
case, the solvency of the purchaser is beside the ques- 
tion; neither he nor his representatives can have any 
right to take possession until the conditions are ful- 
filled, or are waived by the vendor. There is a good 
deal of difficulty at times, in determining whether the 
conditions which the vendor has endeavoured to make 
conditions precedent to the delivery of the possession, 
are or are not binding on the purchaser. On this 
subject something has been already said, see ante^ 
p. 144. But when the conditions are binding, the 
case is not one of stoppage in transitu, but rather a 
case in which the peculiar circumstances have pre- 
vented the transitus ever commencing, as the carrier, 
Instead of being an agent to forward from the vendor 
to the buyer, has agreed to be an agent to keep pos- 
session for the vendor, till the conditions are fulfilled. 
The right of stoppage in transitu, is a right to inter^ 
fere and prevent the buyer from taking actual poS' 
session, which he would otherwise have a right to 
take, and to undo the effect of an unconditional de- 
livery to an agent to forward. This power does not 
exist, except in the case of insolvency. 
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In WaHey v. Montgomery (a) , in 1803, the con- 
signor's agent Montgomery, obtained possession of 
the goods, and refused to deliver them to the con- 
signee, Walley, unless he would pay the price in 
cash. Lord EUenborough, at the trial, thought that 
the consignment was, from the first, conditional, and 
nonsuited the plaintiff, but on its being shewn that 
the consignment was not conditional, the nonsuit was 
set aside. Walley was not insolvent, if he had been, 
this would have been a good stoppage in transitu, and 
he would have had no cause of action. 

In the case of the Constaniia (b), in which Lord 
Stowell had to decide on the effect of an attempted 
revendication under the old law of France, where the 
vendor had acted under a mistake as to the insolvency 
of the consignee, he decided that it was a nullity, 
inasmuch as the insolvency did not ensue; but that if 
the purchaser had become insolvent, it would have 
been good. The law of revendication, was analogous 
to the law of stoppage in transitu, and Lord Stowell, 
in his judgment, quoted the earlier editions of Abbott 
on Shipping, and stated the general English law of 
stoppage in transitu a^ bearing on the question. Lord 
Tenterden, in the later editions of his book, adopted 
the judgment of Lord Stowell, as an illustration of 
the English law. There is no doubt now of the pro- 
position in which these two great authorities concurred, 
that ^^the mercantile law is clear and distinct that 
the seller has not a right to vary the consignment, 
except in case of insolvency." It seems though there 

(a) Walley t?. Moutgomery, 3 East, 585. 

(b) The Constantia {Hennchaon), 6 Rob. 321. 
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is no direct authority for the propoEdtion, that the law 
is precisely the same in the case of a carrier by land, 
as in that of one by sea. 

There is no necessity that the seller should have 
been formally declared a bankrupt, if he have become 
insolvent. There must, of course, in all cases be great 
difficulty in proving tiiat a person, who has not 
stopped payment, is, in &ct, not solvent, and there 
seems to be no case in which this has been attempted; 
but the text books and dicta of the Judges do not 
restrict the use of the term " insolveiit," or " failed in 
his circumstances," to one who has stopped payment. 
There must, however, be great practical difficulty in 
establishing the actual insolvency of one who still 
continues to pay his way ; and as the carrier obeys 
the stoppage in transitu, at his peril if the consignee be 
in fact, solvent, it would seem no unreasonable rule to 
require that, at the time the consignee was refused the 
goods, he should have evidenced his insolvency by some 
overt act. 



The stoppage in tratisitu must, to be effectual, be on behalf 
of the vendor, tmih an intention to exercise this power 
as of 

Evei 
of the 
transitu 
was dec 
V. Wra\ 
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the vendor's agent, took possession of the goods by 
consent of the bankrupt, in trust, to sell them and 
apply the proceeds to take up the bills drawn against 
the goods. The Court held, that even if he was 
the vendor's agent that was no stoppage. But a 
stoppage of the goods done with intent to stop them, 
by a right paramount to that of the buyer, is not 
invalidated by being with the consent and approval of 
the buyer, or even by being originated by hun. In 
MUls V. BciU (a), in 1801, the Court of Common Pleas 
held, that whece a purchaser wrote to the vendor to 
say he was insolvent, and told him where the goods 
were, in order that he might stop them, the consequent 
stoppage was not invalid. 

At one time, it seems to have been supposed, that 
in order to make a good stoppage in transitu, there 
must have been an actual taking possession of the 
goods by the vendor or his agent, but it is now clearly 
settled, that the vendor's rights are complete on 
giving the person who has the possession of the goods, 
notice of the vendor's claim to stop the goods, at a 
time when he can obey it, although there is neither 
an actual taking of possession by the person stopping 
the goods, or such an assent on the part of the holder, 
as would amount to a constructive possession. 

In Mills V. BaU (a), in 1801, the wharfinger who 
had the possession of the goods, told the vendor's 
agent, who demanded them from him, that ^^ he would 
not deliver them till he was certain of a safe delivery," 
and the Court of Common Pleas held, that after that 



(a) Mills p. BaU, 2 B. & P. 457. 
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assent, the goods as against him, were in the vendor's 
possession ; the Court guarded themselves against being 
supposed to decide what might be the case, when the 
holder gave no assent. 

In BohiUngk v. Inglis (a), in 1803, the Court of 
King's Bench decided, that a demand on behalf of the 
vendor on the master of the ship in which the goods 
were, was a stoppage as against the assignees of the 
buyer, who had obtained a delivery from the master* 

la Liu V. Cowley (b), in 1816, the Court of Common 
Pleas went fiirther : the goods there were delivered to 
Pickfords, the carriers, at Manchester, to be delivered in 
London. Notice was given by the vendors to Pickford's 
house at Manchester, to stop the goods, at a time when 
the goods were on the road, and when, therefore, the 
Manchester house could not have delivered them to the 
vendor. They forwarded the notice to their house in 
London, it arrived in plenty of time, but by some 
blunder, the goods were delivered. The Court held 
that this notice revested the vendor's rights, and that 
he might maintain trover against the assignees of the 
bankrupt purchaser, who refiised to return the goods. 

In 1842, in Whitehead v. Anderson (c), an unsuc- 
cessful attempt was made to give a notice given to the 
master carrier, the effect of stopping the goods in 
transitu, though given at a time when he could not 
obey it. In that case, the goods were at sea consigned 
to Fleetwood, in Lancashire, when notice was given 



(a) Bohtlin^ v, Inglis, 3 East, 381. 

lb) Litt 17. Cowley, 7 Taunt. 169. 

(c) Whitehead v, Anderson, 9 M. & W. 518. 
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to the shipowner, then resident at Montrose, to stop 
the goods. He endeavoured to do so, but the assig- 
nees of the bankrupt won the race, and reached the 
v^l first ; it was contended, on the authority of 
Liu V. Cowley J that the notice given to the principal 
was a sufficient stoppage. The judgment of the Court 
on this point was as follows : — " We think it was not 
" but to make a notice effective as a stoppage in tran- 
" situ, it must be given to the person who has the 
" immediate custody of the goods, or if given to the 
" principal whose servant has the custody, it must be 
" given as it was in the case of Lett v. Cowley (7 Taunt. 
" 169), at such a time, and under such circumstances, 
" that the principal, by the exercise of reasonable dili- 
" gence, may communicate it to his servant in time to 
" prevent the delivery to the consignee ; and to hold 
^' that a notice to the principal at a distance is sufficient 
" to revest the property in the unpaid vendor, and render 
" the principal Uable in trover, for a subsequent deUvery 
" by his servants to the vendee, when it wa3 impossible 
^^ fix)m the distance and want of means of communica- 
" tion, to prevent that delivery, would be the height of 
" injustice. The only duty that can be imposed on the 
^^ absent principal, is to use reasonable diligence to 
" prevent the delivery, and in the present case such 
^^ diligence was used." 
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CHAPTER IV. 

THE UNPAID vendor's RIGHT TO STOP IN TRANSITU MAY 
BE DEFEATED BEFORE THE TERMINATION OF THE 
TRANSITUS, BY THE ASSIGNMENT OF THE BILL OF 
LADING TO ONE, WHO BONA FIDE GIVES VALUE FOR A 
PROPERTY IN THE GOODS SHIPPED UNDER IT ; AND THIS 
IS THE ONLY WAY IN WHICH THE VENDOR'S RIGHT CAN 
BE DEFEATlSD BY THE PURCHASER BEFORE HE OR HIS 
REPRESENTATIVES TAKE POSSESSIQJ^ OF THE GOODS. 



The enactments commonly called the fixators' acts, 
4 Geo. 4, c. 83, 6 Geo. 4, c. 94, 5 & 6 Vict. c. 39, 
have considerably enlarged and altered the powers 
conferred on the holders of bills of lading, delivery 
orders, and what may be called doctmients of title to 
goods, but as it seems those enactments are not appli- 
cable to the case of one who is in the possession of the 
document in the capacity of purchaser, and do not 
affect the vendor's rights at all. Some remarks upon 
this subject will be foimd at the end of this chapter ; 
for the present it will be assumed, that the statutes 
make no difference, and the inquiry will be as to the 
effect of those documents at common law. 

"Much confusion," said Lord EUenborough, in 



CHAP. IV.] ASSIGNMENT OF TRANSITUS. 271 

Waring v. Cox (1 Camp. 369), '*has arisen from 
" similitudinary reasoning on the subject." This 
curious phrase seems exactly to express the fact. Bills 
of lading have been lik^ied to bills of exchange, and 
delivery orders and dock warrants have been likened 
to bills of lading, and the law applicable to any one 
class of such documents, has been supposed to extend 
by analogy to the others, which is the case only where 
the distinctions between these different kinds of docu- 
ments are not material ; and the effect of the assign- 
ment of an interest in the goods, which may accom- 
pany the assignment of the bill of lading, has not 
always been distinguished from the effect of the as- 
signment of the bill of lading itself. 

First, it is to be observed, the purchaser who has 
not obtained possession of the goods, may, as soon as 
the bargain and sale is complete, transfer his rights 
in the goods, whether there exist a bill of lading or 
not. But when no document of title exists, he can 
transfer no right greater than that which belongs to 
himself. As has been already shewn, ante^ part 2, 
chap. 3, the purchaser has, from the moment the 
bargain and sale is complete, the general right of 
property, subject to the vendor's rights, and he may 
exercise every right of property consistent with the 
vendor^fl rights. He may sell the goods, subject to 
the first vendor's rights, and if he does so, the property 
is transferred to the second purchaser, by the second 
bargain and sale, without any delivery of possession. 

But though the second purchaser acquires by his 
bargain and sale the legal property in the goods, and 
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every right which his immediate bargainor had in the 
goods, yet (if there be not an assignment of a bill of 
lading) he acquires no greater right ; he takes the 
property subject to the same restrictions that his 
immediate vendor held it under. 

In Dixon v. Yates (a), in 1835, Dixon sold gpods 
to Collard, who accepted goods for the price, and 
Collard, whilst the bills were still running, sold the 
goods to subpurchasers, who paid him the price, 
and afterwards Collard became insolvent. The 
King's Bench decided, that one of the subpurchasers, 
Bond, who had taken possession of a part of the 
goods, whilst Collard was solvent, was entitled to keep 
that part of the goods, -for he had taken possession 
of them whilst Collard had a right to take posses- 
sion, but that none of the subpurchasers had a right 
to take the goods, which at the time of the insolvency, 
remained undelivered, for that Collard's right to 
take possession was defeasible on his insolvency, and 
though they had bought from him, and bond fide paid 
him whilst he was solvent, yet they did not thereby 
acquire any right more extensive than his, that is to 
say, a right defeasible on his insolvency, before he 
acquired possession. 

In Craven v. Ryder (J), in 1816, it was decided, by 
the Common Pleas, that the vendor's rights were not 
destroyed by a subsale and payment, but there the 
defendants were acting contrary to their own written 



(a) Dixon o. Yates, 5 B. & Ad. 313. 
Qi) Craven v. Ryder, 6 Taunt. 433. 
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acknowledgment, and it may, perhaps, be thought 
that circumstance was the ground of the decision. 

In Nix V Olive (a), in 1805, the vendors Abbot 
and Co., had sent the purchaser Fox, an unindorsed 
bill of lading. The goods arrived, and Fox sold them 
to Nix, the plaintiff, who did not obtain possession. 
Fox became insolvent, and the defendants, who were 
agents of Abbot and Co., sold the wine. Nix brought 
trover, and Lord Ellenborough decided, that Abbot 
and Co. still had the right to stop in transitu. It is 
to be observed, that there did, in that case, exist an 
unindorsed bill of lading, but that could not prevent 
the property being transferred from Fox to Nix by 
the subsale, see Nathan v. Giles (5 Taunt. 558). 

In Akerman v. Humphrey (6), in 1823, the Common 
Pleas decided that a sale by the purchaser, accom- 
panied by a deUvery of the shipping note, did not put 
an end to the vendor's rights to stop in transitu. 

These authorities are sufficient to overrule what 
seems to have been the opinion of Buller, J. expressed 
in his celebrated argument in Lickbarrow v. Mason^ (c) 
in the House of Lords, in which he contends that ; — 
" goods can never be stopped in transitu after they 
^^ have been sold and paid for, or money advanced 
" upon them bond fide^ and without notice;" indeed, 
that opinion seems to have been overruled in that case, 
and has never since been acted upon. It may therefore 



(a) Nix V. Oliye, Abbott, 394. 

Qi) Akerman o. Humphrey, cited 4 Bing. 522. 

(c) Lickbarrow v. Mason, 6 East, 21, n. 

T 
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be asserted, that a mere sale by the purchaser does 
not divest the vendor^s rights when there is no assign- 
ment of a bill of lading. And a pledge of the goods 
cannot have more effect than a sale of them, even if a 
pledge of goods unaccompanied by something equiva- 
lent to a delivery of possession, passes any legal pro- 
perty in them which is somewhat doubtful. 

It is clear, also, that the purchaser, if he has the 
right of possession, may give a third person authority 
to take possession of the goods without conferring on 
him any right of property whatever in them. If the 
carrier, or other holder of the goods, delivers them to 
such a person, it is a delivery to the purchaser whose 
agent that person is, and such a delivery is for everj'^ 
purpose the same as a delivery to the purchaier him- 
self. If the carrier refuses to deliver the goods to the 
agent, it is in general the same thing (if there be due 
notice of the authority) as if he had refiised to deliver 
them to the purchaser himself, and if the refiisal be 
not justifiable, the purchaser has the same remedy 
as if the refusal had been to him in person. But 
the agent has no right of action for such a refusal. 
He hi .0 right of property or po«^ion in the good^ 
and can maintain no action in his own name for any 
wrong done to the right of possession, or property of 
his principal the purchaser. In this respect, one who 
has merely got authority to receive the goods, differs 
from a subpurchaser; for the subpurchaser having 
himself acquired the legal rights of property and 
possession, such as they belonged to his immediate 
vendor, i, e, vested though defeasible, may maintain 
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in his own name an action for anything done in con- 
travention of those rights after he has acquired them. 

Such being the power of the purchaser over the 
goods, before he has taken possession, when there are 
no documents of title to the goods, the question arises, 
what difference does the existence of such documents 
make. 

A bill of lading, is a writing signed on behalf of 
the owner of the ship in which goods are embarked, 
acknowledging the receipt of the goods, and under- 
taking to deliver them at the end of the voyage, 
(subject to such conditions as may be mentioned in 
the bill of lading). The bill of lading is sometimes 
an undertaking to deliver the goods to the shipper by 
name, or his assigns, sometimes to order or assigns, 
not naming any person, which is apparently the same 
thing. {Abbott on Shipping^ 214, 383), and some- 
times to a consignee by name, or assigns, but in all 
its usual forms, it contains the word assigns. 

The biU of lading is therefore, a written contract, 
between those who are expressed to be parties to it, on 
behalf of their principals if they be agents, that is, 
generally speaking, between the master of the ship on 
behalf of his principals the shipowners, on the one 
part, and the person named as shipper of the goods ou 
the behalf of the person who, at the time of shipment, 
was his principal, on the other part, by which it is 
agreed that the shipowner is to deliver the goods to 
the person who shall fill the character of assign. 

The assignment of the bill of lading, designates that 
person, and the master by delivering the goods to him, 

t2 
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fulfils the contract, and by refiiwng to deUver 
to him, he breaks the contract ; but the assign c 
bill of lading, is not made a party to the contract 
the master, nor can he as assign maintain in his 
name, any action on the contract cont£uned in th 
of lading. In this respect, the assignment of a b 
lading, differs greatly from that of a bill of exchi 
for the indorsee of a bill of exchange is by tht 
merchant entitled to sue the previous parties tc 
biU in his own name, and is by the indorsement, 
dered a party to the contract, though not one c 
nally ; but the contract contained in a bill of la 
is a chose in action, and there is no means whatso 
by which any person can be rendered a party t« 
contract contained in a bill of lading, who was i 
party to it from its first inception. Even if the as 
of the bill of lading has acquired the fiill legal 
equitable property in the goods, so that the dai 
arising from the nondelivery is exdusively his, sti 
must bring any action on the contract in the nan 
the original contractor aa his trustee j for, in gen 
contracts do not by the law of England run • 
goods, and no custom has ever been recogi 
making the contract contained in a bill of la 
an exception. 

In Sargent -v. Morris {a)^ in 1820, Bayo and 
of Seville, shipped some goods on board the del 
ant's vessel. The bill of lading was in a rather j 
liar form: it acknowledged the receipt of the g 

(a) Sargent v. Morris, 8 B. & A. 275. 
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from Bayo and Son, and then proceeded in the follow- 
ing words : — " I undertake to deliver the same to you, 
and in your name to Mr. Sargent, or his assigns, 
paying freight, &c." Sargent had no interest in the 
goods at the time of the shipment, but he made 
advances on the faith of the bill of lading, and pro- 
bably acquired an interest in the goods as pledgee. 
Sargent brought an action in assumpsit in his own 
name on the bill of lading, and the King's Bench 
directed a nonsuit. Abbott, C. J. said, " A transfer 
" of the property is very different from a transfer of 
^^ the contract. It appears to me that this action, at 
" the suit of the present plaintiff, is not maintainable." 

If, however, the goods when shipped are not the 
property of the shipper, he in general acts in shipping 
them as agent for the owner of the goods. When he 
does so, the principal is from the first a party to the 
contract, though made in the name of his agent, and 
may maint>ain an action upon it in his own name as 
well as in that of the agent. Higgins v. Senior (8 M. 
& W. 834.) And his right to maintain such an action 
is not affected by his being named in the bill of lading 
as consignee, or by his subsequently becoming indorsee 
of the bill. 

Anderson v. Clarke (a), in 1824, was an action by 
Anderson on the contract in a bill of lading against the 
master for not delivering goods. The goods were 
shipped by Orr at Newry; Orr transmitted the bill of 
lading to Anderson. The form of the bill of lading is 



(a) Anderson v. Clarke, 2 Bing. 20. 
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not given in the report, but it seems to have stated that 
the goods were shipped by Orr, deliverable to Anderson 
or assigns. The Court decided, aiter examining the 
correspondence, that there was an express appropria- 
tion of the goods to Anderson at the time of shipment, 
so that Anderson had a special property in them the 
instant they were put on board. (See per Parke, B. 
in Bryans v. Nix, 4 M. & W. 788, 792.) The objee- 
tion was then taken, that though Anderson might 
maint>ain trover, he was no party to the contract^ but 
the Common Pleas said that there was no weight in 
the objection, as they considered that Orr^ in shipping 
the goods, acted as agent for Anderson. 

It is to be observed, that in Anderson v. Clarke the 
declaration was in the ordinary form, and the plaintiff 
averred that ^^ he (the plaintiff) caused the goods to be 
delivered on board," and the decision of the Court was, 
that he had proved that averment, as the actual 
shipper was his agent. In Berkley v. Wading (a), 
in 1837, in which the declaration was in the same form, 
Patteson, J. remarks, '^ I recollect no instance of such 
" an action being brought by an indorsee. If any 
" such were brought, the plaintiff would have to state 
" the original contract and the indorsement. Here 
^^ that is not done ; nor does the declaration state the 
" plaintiff to be consignee of goods shipped by another 
" person, but that he (the plaintiff) caused to be 
" shipped. If he did so, then the party, who is shipper 
" on the face of the instrument, is the plaintiffs 

(a) Berkley v. Watling, 7 A. & £. 29. 
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" agent." It is important to observe the form of 
pleading, for it is clear that in no case can it have 
been decided that the contract in a bill of lading is 
transferrable, unless the pleadings were in that form 
of which Mr. J. Patteson recollected no instance. 
There is, however, one reported case in which the 
pleadings seem to have been in that form, viz., 
Waring v. Cox (a), in 1808, but in that case Lord 
Ellenborough nonsuited the plaintiff. 

But though it seems perfectly well ascertained that 
the assignment of a bill of lading does not transfer the 
contract, and has no other effect on the contract than 
that of appointing the person who is to receive the 
possession of the goods under it, the effect of the assign- 
ment of the bill of lading upon the property in the 
goods is a different matter. There was at one time an 
extreme difference of judicial opinion upon the subject, 
but the authorities now seem to establish that the mere 
assignment of the bill of lading does not confer on the 
assign any legal right either of property or possession 
in the goods. It confers upon him an authority to 
receive tiie goods, and that authority may, as a matter 
of evid^ice, go very far to shew that the person who 
has got it has also acquired a right of property and 
possession in the goods; but unless there be such a 
bargain as would, independently of the assignment of 
the bill of lading, give an interest in the goods, the 
assignee of the bill acquires no interest in the goods, 
and consequentiy cannot maintain any action in his own 



(a) Waring v. Cox, 1 Camp. 369. 
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name for any injury done to them. When, however, the 
bill of lading is assigned in band fide Airtherance of a 
contract conferring an interest in the goods for a 
valuable consideration, it has (at least so far as regards 
the question of stoppage in transitu) the same effect 
at law that an actual delivery of the goods would 
have had. 

The law upon the subject must chiefly be taken 
from the authorities subsequent to the great case of 
Lichbarrow v. Mason^ which commenced in 1787, and 
which was settled in 1794, for though that case can 
scarcely be considered as decided at aU, the elaborate 
arguments on both sides by all the Judges make it the 
origin of the law. 

The cases before it, on the subject of bills of lading, 
were but few. Mr. Justice BuUer entertained a very 
strong opinion that the transfer of a bill of lading 
operated as a transfer of an absolute legal property in 
the goods. 

In Caldwell v. Ball (a), in 1786, sugar was shipped 
in Jamaica, by Thompson. The defendant, who was 
master of the ship, signed as usual, three bills of 
lading. The first signed was to deUver the goods 
to Farebrother, or his assigns, the other two were 
to deliver the goods to order or assigns. The first 
bill of lading was sent by Thompson, who was the 
owner of the goods, to Farebrother, who was his 
London correspondent. Then Thompson pledged the 
goods in Jamaica, to France and Co. and indorsed 

(a) Caldwell v. BaU, 1 T. B. 205. 
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one of the bills of lading to them. Farebrother in 
London, afterwards indorsed the bill of lading in 
his possession to the plaintiffs, who besides having 
some ground for claiming an equitable lien on the 
goods, on account of former transactions, had also 
made advances on the bill of lading. The defendant 
delivered the goods to the representatives of the 
Jamaica pledgee. The plaintiffs brought trover against 
him, and the defendants had a verdict, which the 
King's Bench refused to disturb. Buller, J. said ; — 
" The second objection was, that as there were dif- 
" ferent bills of lading, the defendant was bound to 
" deliver the cargo according to the first bOl of lading 
« actuaUy signed. Now, aa to this the principal point, 
" it is material to consider the nature of a bill of 
^^ lading. It is an acknowledgment under the hand 
" of the captain, that he has received such goods, 
" which he undertakes to deliver to the person named 
^^ in that bill of lading. It is assignable in its nature, 
" and by indorsement the property is vested in the 
" assignee. It is now clearly settled that goods at 
^^ sea may be so assigned. This doctrine is laid down 
" in Evans v. Martlet^ (1 Lord Ray. 271), and is recog- 
" nised by Lord Mansfield, in Wriyht v. Campbell^ 
" (4 Burr. 2061). It is .argued that the captain must 
^^ be answerable at all events in this action, because 
" he signed the first bill of lading to the order of 
" Farebrother, who indorsed it to the plaintiffs. I 
" think it very material to consider who Farebrother 
" was. He had no interest in these goods, and he 
" was known to all the parties to be the agent of 
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" Thompson. ♦ ♦ ♦ As, therefore, this transac- 
^^ tion is to be considered in the same light as if all 
" the bills of lading had been made to the order of 
^^ Thompson, how does the question stand as between 
^^ the plaintiffs and France and Co. Both parties 
" claim under Thompson, but France and Co. have 
" the first legal right, for two bills of lading were first 
" indorsed to them, and the letter which conveyed 
" the other bill of lading to Farebrother, apprised 
" him at the same time of this indorsement." 

In Hubert v. Carter (a), in 1787, the plaintiff 
brought an action on a policy of insurance on goods 
shipped by him. 

In the course of the trial, it appeared that previously 
to the making of the policy, the plaintiff had indorsed 
the bill of lading to a creditor, but it was not in 
evidence under what circumstances the indorsement 
was made. Buller, J. ruled that the indorsement of 
the bill of lading primd facie transferred the whole 
property, and therefore, that on this evidence the 
plaintiff had no insurable interest. The King's Bench 
confirmed thia ruling, but granted a new trial on 
affidavits, explaining the indorsement, and shewing 
that it was only by way of pledge. 

In the next term after this last decision, in 1787, 
the case of Lickbarrow v. Mason (6), first came 
before the Court. In that case, Turing and Son 
shipped the goods by the order and on account of Free- 



(a) Hibbert ». Carter, 1 T. R. 745. 

(b) Lickbarrow v. Mason, 2 T. R. 63. 
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man. The master of the ship signed four bUls of 
lading to order or assigns. Turing indorsed two of 
the bilk in blank and sent them to Freeman, and 
shortly afterwards drew on Freeman for the price, 
and he accepted the drafts. Freeman sent the bills 
of lading to Lickbarrow, who made him advances 
on the faith of them. Then Freeman failed, and his 
acceptances were dishonoured. Mason, as Turing's 
agent, succeeded in stopping the goods, and Lick- 
barrow brought trover agamst him for so doing. 
These fiw^ts were put upon the record in the shape of a 
demurrer to the evidence. The King's Bench, consist- 
ing of Ashurst, J., Buller, J., and Grose, J., gave judg- 
ment in Trinity Term, 1787, for the plaintiff. Buller, 
J. put his judgment on the same ground on which he 
seems to have acted in Caldwell v. BaU^ (1 T. B. 216,) 
and HibbertY. Carter, (1 T. B. 745). He said;—" I 
" make the question even more general than was 
" made at the Bar, namely, — ^whether a bill of lading 
" is by law a transfer of the property. ♦ ♦ It has 
" been said that no case has yet decided that a bill of 
" lading does transfer the property, but in answer to 
" that, it is to be observed that all the cases upon the 
" subject, Evans v. Martlet, Wright v. Campbell, and 
" Caldwell v. BaU, and the universal understanding of 
" mankind preclude the question." Neither Ashurst, 
J. nor Grose, J. express their concurrence in this doc- 
trine. They both put their judgment on the ground; 
that by giving Freeman an indorsed bill of lading, 
Turing clothed him with apparent authority to sell 
the goods. " In this case," said Ashurst, J. "the 



284 OF THB vendor's rights. £pabt m. 

" goods were transferred by the authority of the ven- 
" dor, because he gave the vendee a power to transfer 
" them ; and being sold by his authority, the property 
" is altered." And Grose, J. said — ^" A bill of lading 
" carries credit with it ; the consignor by his indorse- 
" ment gives credit to the bill of lading, and on the 
" faith of that, money is advanced." 

The defendant brought a writ of error (a), and the 
Court of Exchequer Chamber, in 1790, reversed this 
judgment. Lord Loughborough delivered their unani- 
mous judgment. He expressly and pointedly overrules 
Mr. J. Buller's doctrine, that the indorsement of a bill of 
lading of itself transfers the property in the goods. 
" The general property remains with the shipper of the 
" goods, until he has disposed of it, by some act sufficient 
*' in law to transfer property. The indorsement of the 
" bill of lading, is simply a direction of the delivery of 
" the goods : when this indorsement is in blank, the 
"holder of the bill of lading may receive the goods, 
" and his receipt will discharge the shipmaster ; but 
" the holder of the bill, if it came into his hands 
" casually, without any just title, can acquire no pro- 
" perty in the goods. A special indorsement defines 
" the person appointed to receive the goods, his receipt 
" or order would, I conceive, be a sufficient discharge 
" to the shipmaster, and in this respect, I hold the bill 
" to be assignable. But what is it that the indorse- 
" ment of the bill of lading assigns to the holder, or 
" the indorsee ? A right to receive the goods, and 

(a) Mason v. Lickbarrow, 1 H. Bl. 357. 
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" to. discharge the shipmaster as having performed his 
"undertaking. ♦ ♦ ♦ ♦ Biila of lading differ 
" essentially from bills of exchange in another respect. 
"Bills of exchange can only be used for the one 
" given purpose, namely, to extend credit by a speedy 
"transfer of the debt which one person owes to 
" another, to a third person. Bills of lading may be 
"assigned for as many different purposes as goods 
"may be delivered. They may be indorsed by the 
" true owner of the goods, by the freighter who acts 
"merely as his servant; they may be indorsed to a 
" factor to sell for the owner ; they may be indorsed 
"by the seller of the goods to the buyer; they are 
"not drawn in any certain form; they sometimes do, 
" and sometimes do not, express on whose account 
"and risk the goods are shipped; they often, espe- 
" cially in time of war, express a false account and 
"risk; they seldom, if ever, bear upon the face of 
" them any indication of the purpose of the indorse- 
"ment. To such an instrument, so various in its 
" use, it seems impossible to apply the same rules as 
" govern the indorsement of bills of exchange. The 
" silence of all authors treating of commercial law, is 
" a strong argument that no general usage has made 
" them negotiable as bills of exchange. ♦ ♦ ♦ ♦ 
"The conclusions which follow from this reasoning, 
" if it be just, are — 1st. That an order to direct the 
" delivery of goods indorsed on a bill of lading, is not 
" equivalent to, or even analogous to the assignment 
" of an order to pay money by the indorsement of a 
"bill of exchange. 2nd. That the negotiability of 
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^ bills and promissory notes, is founded on the custom 

* of merchants and positive law ; but as there is iio 

* positive law, neither can any custom of merchants 
*apply to such an mstrument as a biU of lading. 
*3rd. That it is, therefore, not negotiable as a bill, 

* but assignable, and passes such right, and no better 
^ as the person assigning had in it. This last propo- 
^sition I confirm by the consideration, that actual 

* delivery of the goods, does not itself transfer an 
' absolute ownership in them, without a title of pro- 

* perty, and that the indorsement of the bill of lading, 
*as it cannot in any case transfer more right than 

* the actual delivery, cannot in every case pass the 

* property, and I therefore infer, that the mere in- 

* dorsement can in no case convey an absolute pro- 

* perty. It may, however, be said, that admitting an 
' indorsement of a bill of ladiug does not in all cases 

* import a transfer of the property of the goods oon- 
' signed, yet where the goods, when delivered, would 

* belong to the indorsee of the bill, and the indorse- 
'ment accompanies a title of property, it ought in 
' law to bind the consignor, at least with respect to 
'the interest of third parties; this argument has, I 
' confess, a very specious appearance." He combats 
t, however, at great length, and with much ability 

and learning, and concludea by giving judgment for 
the plaintiff in error, the defendant below. 

This judgment was taken by a writ of error to the 
House of Lords, and in 1793 the opinions of the 
Judges were taken. Six of them, Eyre, C. J., Gould, 
J., Heath, J., Hotham, J., Penyn, B., and Thomson, 
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B., delivered their opinions for affirming the judgment 
of the Exchequer Chamber ; three of them, Ashurst, J., 
Grose, J., and Buller, J., were for reversing it. The 
only one of those opinions which have been preserved 
is that of Buller, J. (2 East, 69, n.); he maintains 
that the indorsement of a bill of lading does of itself 
transfer the legal property, and fiirther that the right 
of stoppage in transitu does not exist, except between 
the vendor and the original vendee. From some ex- 
pressions of TSiyre^ C. J., in 1796, it may be collected 
what his opinion was. " And here," said he in HaiUe 
V. Smith (1 B. & P. 570), "the bill of lading operates 
" as in my poor judgment it ought to operate; it 
« operates as evidence of a change of property, and as 
" such I have no difficulty and never had in giving 
" it its £ull eflFect. Ninety-nine times in an hundred 
" the indorsement of a bill of lading will be conclusive 
" evidence of the alteration of property, without 
^' ascribing to it the effect of a legal instrument, as a 
" bill of sale. Cases may anse in which it will be 
" difficult to understand that such was the meaning 
" of the parties." What the opinions of the other five 
Judges were grounded upon must be collected from 
the course of subsequent decisions, or remain in 
doubt. The House of Lords ordered a venire de 
novoj as they were of opinion that the facts did not 
sufficiently appear on the record. The jury on the 
new trial, under the direction of Lord Kenyon, found 
a special verdict, in which in addition to the facts 
before stated, they found that by the custom of mer- 
chants bills of lading are negotiable and transferrable, 
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and that by such negotiation the property in the goods 
is transferred. The King's Bench without argument 
gave judgment for the plaintiff, in order that the case 
might be taken to the House of Lords, but the defexici- 
ant submitted and did not take the case intoerror. 

As £str as the opinions of the Judges can be ascer- 
tained (a) they were eight to four in favour of the 
defendant ; but it is probable that the finding of the 
jury of the custom of merchants had great weight ; at 
all events, it has always since been considered as 
settled law that a bond fide purchaser of an interest in 
goods by taking an assignment of a bill of lading in 
fiirtherance of that purchase, renders his interest in- 
defeasible by the consignor's stoppage in transitu. 
But the decisions subsequent to lAckbarrow v. Mason^ 
shew that the holder of a bill of lading, if he has 
no interest in the goods, nor authority fix)m the real 
owner to sell an interest in them, cannot (in cases 
to which the factor's acts do not apply), give to his 
indorsee any title in the goods, although the indorsee 
has hond fide given value for the indorsement of the 
biU of lading, hi this respect, a biU of lading is un- 
like a bill of exchange, and can scarcely be properly 
called negotiable at all. And the weight of the autho- 
rities is also, that an indorsement of a bill of lading 
does not by itself 'prima facie confer any legal right 
of possession, or anything more than an authority on 



(a) Six to three in the House of Lords, and Lord Loughborough and 
Wilson, J. who concurred in the judgment of the Exchequer Chamber, 
against Lord Kenyon, who was a party to the second judgment of the 
King's Bench. 
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the indorsee; though an indorsement of the bHl of 
lading in furtherance of such a bargain, as of itself con- 
fers an interest in the goods, does on behalf of a bond 
fide indorsee, operate as an actual delivery of the pos- 
session would have done, and so renders that interest 
indefeasible by the original vendor's stoppage in tran- 
situ. To that extent the bill of lading is negotiable, 
but the mere indorsement of the bill of lading, not in 
furtherance of a bargain, is not equivalent to a de- 
livery of possession, even as against a wrong doer. If 
this be a correct view of the subsequent authorities, 
they shew that most of the positions for which Mr. J. 
Buller contended, in Lichbarrow v. Mdson^ were over- 
ruled in that case; and it is very important that this 
should be clearly stated, for the very great ability of 
his opinion, and the prominent way in which it is 
reported, makes it frequently be taken as the judgment 
of the House of Lords in Lichbarrow v. Mason. 

Coxe V. Harden (a), in 1803, is the first reported 
case on the subject, after the final decision of Lich- 
barrow V. Mason. There the unpaid vendors, Browne 
and Co., indorsed the bill of lading to Coxe their 
agent, for the purpose of stopping the goods in tran- 
situ.. Coxe brought trover in his own name, against 
a purchaser of the goods who had obtained possession. 
The King's Bench decided the case on the ground 
that the transitus had terminated, but they expressed 
a strong opinion, that even if it had not, Coxe could 
not maintain trover in his own name. Lord EUen- 



(a) Coxe V. Harden, 4 East, 211. 
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borough said, ^^ No decision of a Court of law has 
ever gone further than to say, that the assigmneiit 
of a bill of lading by the consignees, for a valuable 
consideration, and without notice by the party taking 
it of a better title, passes the property in the goods 
thereby consigned. But no consideration having 
been paid by the plaintiff in this case for such assign- 
ment, he took the bill of lading merely as agent for 
Browne and Co., and without any property in him- 
self in the goods. The analogy between bills of 
lading and bills of exchange, has been pushed in the 
argument beyond all warrant of ^jUthority ; but I 
agree to the extent of the doctrine in the case of 
Lickbarrow v. Mason, that an indorsement of a bill 
of lading for a valuable consideration, and without 
notice by the indorsee of a better title, passes the 
property." 

In Newaom v. Thornton (a), in 1805, the facts were 
that the plaintiffs consigned some beef to Church, as 
their factor, and sent him an indorsed bill of lading ; 
he pledged the bill of lading with the defendants (who 
had no notice that Church was only a factor), and 
soon after became bankrupt. The pledgees obtained 
the goods, and the plaintiffs recovered a verdict in 
trover against them. The defendant's counsel axgued 
before the Eang's Bench, that the indorsement of a 
bill of lading for a valuable consideration, and without 
notice, conveys per se the legal property in the goods 
to the indorsee. The King's Bench refused to disturb 



(a) Newsom v. Thornton, 6 East^ 17. 
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the Verdict. Lord EUenborough said, " I should be 
Sony if anything feU from the Court which weak- 
ened the authority of lAchbarrow v. Mason^ as to 
the right of* a vendee to pass the property of 
goods in transitu by indorsement of the bill of lading 
to a bond fide holder for a valuable consideration, 
and without notice. * * This was a direct pledge 
of the bill of lading, and not intended by the parties 
as a sale. A bill of lading, indeed, shall pass the 
property upon a bond fide indorsement and delivery, 
where it is intended so to operate, in the same 
maimer aa a direct deUveiy of the goods themselves 
would do if so intended, but it cannot operate 
further. ♦ ♦ ♦ ♦ I consider the indorsement 
of a bill of lading, apart from all fraud, as giving 
the indorsee an irrevocable uncountermandable right 
to receive the goods, that is, where it is meant to be 
dealt with a« an assigmnent of the property in the 
goods, but not where it is only meant as a depodt 
by one who had no authority to do so." Lawrence, 

J. said, " Li the case of lAchba/now v. Mason^ some 
of the Judges did indeed liken a bill of lading to a 
bill of exchange, and consider that the indorsement 
of the one did convey the property in the goods in 
the same manner as the indorsement of the other 
conveyed the sum for which it is drawn : but when 
the case was before the Exchequer Chamber, there 
was much argument to shew, that in itsdf the in- 
dorsement of a bill of lading was no tnoisfer of the 
property, though it might operate as such, in the 
same manner as other instruments may be evidence 

u 2 
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" of the transfer of property ; as if goods be sold by 
^^a merchant abroad to his correspond^it here, and 
" the bill of lading be sent to him indorsed, to deliver 
"the goods to the vendee or his order; there the 
"transfer of the goods may be evidenced by such 
" mdorsement; and if the vendee part with the pro- 
" perty in the goods whilst they are yet in transitu, 
"and before, his property in them is devested by the 
" vendors stopping them in transitu, and which as- 
" signment of the vendee's property may be evidenced 
" in like manner by his indorsement to another, then 
*^ according to lAckharrow v. Mason^ the original 
" vendor's right to stop them in transitu, would be 
" devested; therefore, all that that case seems to have 
" decided, is, that where the property in the goods 
" passed to a vendee, subject only to be devested by 
"the vendor's right to stop them in transitu, such 
" right must be exercised, if at all, before the vendee 
" has parted with the property to another for a valu- 
"able consideration, and bond fide^ and by the in- 
^* dorsement of the bill of lading, given him a right to 
" recover them." 

In the case oi Patten v. Thompson (a), in 1816, the 
whole Court of King's Bench agreed, that the mere 
indorsement of a bill of lading by the consignee, did 
not devest the vendor's right t» stop in transitu, un- 
less it accompanied a bargain to give an interest 
in the goods, but they differed a little as to what 
was a sufficient agreement to give an interest. 

(a) Patten v. Thompson, 5 M. & S. 350. 
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In that case, the plaintiffs sold to a Dublin house, a 
cargo of goods shipped for Liverpool, sent them the 
bills of lading, and drew upon them for the price. 
The Dublin house had extensive transactions with a 
Liverpool house, they drew several drafts on the 
Liverpool house about this time, and wrote them a 
letter, in which they mentioned their having done so, 
and also inclosed them the indorsed bill of lading of 
tlie goods sold them by the plaintiffs, and requested 
the Liverpool house to insure them on behalf of the 
Dublin house ; but there was nothing in the letters 
shewing any intention to appropriate the bill of lading, 
specifically as a security for any of the drafts. The 
Liverpool house made the insurance, and accepted 
the drafts. Before the ship arrived at Liverpool, the 
Dublin and Liverpool houses both failed, the plaintiffs 
stopped the goods in transitu, and then the assignees 
of the Liverpool house seized and sold them. The 
plainti£b brought trover against them for so doing. 
It appeared, that the Liverpool house were factors for 
the Dublin house, and that at the time of the failure, 
the balance of the account was in favour of Liver- 
pool, but in consequence of the dishonour of many 
acceptances for which they had credit, the balance 
before the trial turned the other way. Lord Ellen- 
borough thought, that the facts shewed that the bills 
of lading were indorsed to the Liverpool house, as 
factors, but without any agreement to give them a 
security on these goods, either for the specific drafts, 
or for their general balance. If the goods had come to 
the hands of the factors, they would have had a lien^ 
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but there was no bargain that they dhould come to 
their hands, and he held, that the assdgnment of the 
bill of lading, under such circumstances, did not devest 
the vendor's rights. Abbott, J. expressed great 
doubts as to whether the transaction did not amount 
to a pledge of the bill of lading, but he thought 
that the bankruptcy of the pledgees, and the dishonour 
of the acceptances, put an end to the pledge. In 
either point of view, the case is a distinct authority, 
that the indorsement of a bill of lading, is not equiva- 
lent to a delivery of possession ; for if the goods had 
been delivered to the Liverpool house, at the time the 
bill of lading came to their hands, the plaintiff's case 
would have been at an end. 

Against those authorities is to be set the case of 
Morison v. Gray (a), in 1824, in which the Common 
Pleas decided that an indorsement of a bill of lading 
made by the vendor to his agent, without any value, 
and for the sole purpose of enabling him to stop in 
transitu, conferred on the agent a special property 
sufficient to enable him to maintain trover in his own 
name. This decision is contrary to the opinion of 
the King's Bench in Cowe v. Harden (4 East, 211), and 
also to the strongly expressed dicta of Lord Ellen- 
borough in Waring v. Coxe (i), in 1808, in which the 
plaintiff's counsel argued that the indorsee must be 
taken to have the legal property of the goods. Lord 
Ellenborough said, " I am decidedly of opinion, that 
" without value he has not. No case has gone so fitr 



(a) Morison v. Gray, 2 Bing. 260. 
X-b) Waring ». Coxe, 1 Camp. 369. 
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'* as to decide that a bill of lading is transierrable like 
^^ a bill of exchange, and that the mere signature of 
^^ the person entitled to the delivery of the goods 
^^ primd facie passes the property in them to the 
^^ indorsee. Much confusion has arisen from simili- 
** tudinary reasoning upon this subject. There must 
" be value upon the indorsement of a bill of lading, or 
** no property in the goods is thereby transferred. 
'' The right to stop the goods in transitu is a personal 
" right of the seller, and cannot be thus assigned to 
^^ another. In this case the action, if maiatainable at 
" all, should have been brought, not in the name of 
" the agent, but the consignor himself." This opmion 
was not necessary to decide the case of Waring v. Coasej 
but it is the opinion of a very great Judge. 

But though, in order to devest the vendor's right to 
stop in transitu, the indorsement of the bUl of lading 
must be in furtherance of a bargain to give an interest 
in the goods for a valuable consideration, it is not 
necessary that it should be a bargain to give the 
whole interest in the goods : Lickbarrow v. Mason (a), 
was itself a case of pledge, and yet the vendor's 
right to stop in transitu was devested. 

In lie Weatzynthus (*), in 1833, the King's Bch 
decided that an indorsement of the bill of the lading 
by way of pledge terminated the vendor's right of 
stoppage at law altogether, and so far was equivalent 
to an actual delivery to the pledgee, but f5pom the 
shape in which the question came before them, they 

(a) Lickbarrow v. Mason, 2 T. R. 63. 
(h) Re Westzynthus, 5 B. & Ad. 817. 



296 OF THE vendor's bights. [pabt m. 

were able to decide on questions of equity, and they 
decided that the stoppage in transitu so £Eir as regarded 
the interest remaining in the purchaser was good in 
equity, and that consequently the unpaid vendor 
acquired by his stoppage in transitu a right to the 
surplus of the proceeds of the goods after the pledgee's 
advances had been paid off; and that he acquired also 
an equity to oblige the pledgee to pay himself, out of 
other securities in his hands, which were the absolute 
property of the insolvent, as fiir as they would go, 
before resorting to the goods qudsi stopped in transitu. 
The transfer of the biU of lading in order to defeat 
the unpaid vendor's right to stop in transitu, must not 
only be made for a valuable consideration, but it must 
be made fairly, and without the person who takes the 
transfer being aware of such circumstances as prevent 
the assignment from being fair and honest. But the 
transfer is not unfair merely because it has the effect 
of devesting the unpaid vendor's rights; and there- 
fore in Cuming v. Broum (a), in 1808, where Jean, 
the vendor of goods, consigned them to Maine, the 
purchaser, and sent him the bills of lading, and drawn 
on him for the price; and then Maine pledged the 
bill of lading to Cuming, who at the time was aware 
of- these facts, but did not know that Maine was 
insolvent ; it was decided, that the vendor's right to 
stop in transitu was gone, and that Cuming might 
maintain trover for the goods against the defendant, 
who in obedience to the vendor (Jean) had stopped 

(a) Cuming v. Brown, 9 East, 506. 
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the goods after Maine failed. Lord Ellenborough 
said the question was, whether the indorsee took 
the bill without notice; but he said, " This ex- 
^^ pression is not to be understood in the restrained 
^^ sense contended for, viz., withotit notice that the goods 
" had not been paid for^ but without notice of such cir- 
" cumstances as rendered the biU of lading not fairly 
" and honesdy assignable. The criterion being, ac- 
" cording to Mr. J. Buller in Salomons v. Nissen^ 
" (2 T. R. 681), does the purchaser take it feirly and 
" honestly ? And so understanding that expression, 
" or at any rate understanding the rule of law on the 
"subject, we think that in this ca^ no circumstance 
^^ appears to have existed at the time of the assign- 
"ment of this biU of lading, which should have pre- 
" vented the plaintiff fix)in taking it, or which should 
" now render it not available in his hands." 

There have been some attempts made to give the 
same effect to the indorsement of dock warrants, 
wharfingers' receipts, deUvery orders, and sunilar 
documents, as is given to the indorsement of a bill of 
lading.^ 

Those documents are generally written contracts, by 
which the holder of the indorsed document is rendered 
the person to whom the holder of the goods is to deli- 
ver them, and in so far they greatly resemble bills of 
lading ; but they differ from them in this respect, that 
when goods are at sea the purchaser who takes the bill 
of lading has done all that is possible in order to take 
possession of the goods, as there is a physical obstacle 
to his seeking out the master of the ship and requiring 
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him to attorn to his rights ; but when the goods are 
on land, there is no reason why the perswi who 
receives a delivery <nxler or dock warrant should not 
at cmce lodge it with the bailee, and so take actnal or 
constructive possession of the goods. There is, there- 
fore, a very sufficient reason why the custtMn </ 
merchants should make the transfer of the bill of 
lading equivalent to an actual delivery of possession, 
and yet not ^ve such an eflfect to the transfer of 
docmnents of title to goods on shore. 

Besides this substantial dlQerence between them, 
there is the more technical one that bills of lading 
are ancient .mercantile documents which may be 
subject to the law merchant, whilst the other class of 
documents are of modem invention, and no cnstom of 
merchants relating to them has ever been estabUsfaed. 

In Spear v. Travers (a), in 1815, before Gibbs, C. J. 
at Nisi Prius, the special jury are reported to have ob- 
served ; — " that in practice, the indorsed dock war- 
" rants and certificates are handed from seller to 
" buyer as a complete transfer of the goods;" and 
there is no doubt that such is the foct, but the obser- 
vation was no part of their verdict, and if it was 
meant as an expression of opinion, that the transfer 
of the dock warrant was equivalent to a delivery of 
possession of the goods, it was quite irrelevant to the 
case before them. The facts were, that the defendant* 
sold sugar to Meaby, and h^ided him the dock 
wairants. Meaby paid them. Then Meaby sold the 

(a) Spear c. Travers, 4 Camp. 251. 
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sugar to Greaves, and handed him the dock warrants, 
and Greaves accepted drafts for the price. Then 
Greaves transferred the dock warrant to Spear, who 
advanced him 2000/. on the secority of it. Then 
Greaves failed, and his acceptances were dishonoured. 
The goods all this time stood in the name of the 
defendants, and they by a fabe statement to the dock 
company, that the original dock warrant was lost, 
obtained a duplicate under which they got the goods. 
Spear brought trover, and Gibbs, C. J. said ; — " I 
'^ think the defendants had no right to stop the goods. 
" They had been paid for them. This is an improper 
" attempt on their part to assist Meaby. They have 
" not got possession of the goods by the exercise of 
" any right to stop in transitu, but by a falsehood. 
" I am of opinion, that the plaintiff to whom the cer- 
" tificate was transferred for a valuable consideration, 
" is entitled to recover." The only point decided in 
that case was, that Spear had a legal property suffi- 
cient as against a wrong doer, and it is clear that a 
sale to him would have given him such a property, if 
there had been no dock warrant in existence. There 
may, perhaps, be a difference as to the effect of a 
pledge without delivery of possession, but that distinc- 
tion does not seem to have been made in /Sp^ar v. 
Travers. 

In Zioingery. Samuda (a), in 1817, the facts were, 
that Roebuck pledged goods lying in the docks, with 
Samuda, and the goods were transferred into Samuda's 



(a) Zwinger 0. Samuda, 7 Taunt. 265. 
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name. Then Roebuck sold the goods to Zwinger. 
Roebuck applied to Samuda for the dock warrants, 
and he refiised to give them until he was paid off his 
advances. Roebuck by a fsdse pretence, (to w^hich 
Zwinger was no party), got him to take a worthless 
cheque in payment of his advances, and to indorse the 
dock warrant to Zwinger, who thereupon paid Roebuck 
the price of the goods. As soon as Samuda discovered 
the trick, he countermanded the delivery order, and 
seized the goods. Zwinger brought trover and re- 
covered. Sir James Allan Park, at Nisi Prius, seems 
to have likened the indorsement of dock warrants to 
that of bills of exchange, and on a motion for a new 
trial, he seems to have thought they were like bills of 
lading at least ; but Burrough, J. said; — " I hope 
" it will be understood that the Court does not pro- 
" ceed upon any thing like a custom in this case. * * 
" The defendant has been paid for the goods, for Roe- 
" buck and the defendant are one. * * * Who is 
" it who credits Roebuck but the defendant. We 
" therefore have the contract of sale and the payment 
" complete, which transfer the property, and though 
^^ there also exists in the case this document, what 
" difference does it make ? it does not invalidate the 
" sale." 

In Locals v. Dorrien (a), in 1817, the owner of sugar 
pledged the dock warrants with the defendants. Some 
time after the pledge the defendants lodged the dock 
warrants which had been indorsed to them, and the 



(a) Lucas o. Dorrien, 7 Taunt. 278. 
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company assented to the transfer. The next day the 
pledger became bankrupt. His assignees brought 
trover. No question could arise upon the negotia- 
bility of the dock warrants, as the delivery was exe- 
cuted before the bankruptcy ; but though the point 
did not arise, both Dallas, J. and Park, J. intimated 
an opinion that the dock warrants were negotiable by 
some custom of trade. 

In Keyset v. Sfose (a), in 1818, the question arose. 
The unpaid vendor gave the purchaser the dock war- 
rants, and he transferred them by way of pledge, to 
Eeyser the plaintiff. Before Keyser notified this 
transfer to the dock company, the purchaser failed, 
and the original vendor gave notice of counter- 
mand to the dock company. Keyser brought trover. 
Dallas, J. at Nisi Prius, intimated a strong opinion 
that the transfer of the dock warrant for value put 
an end to the vendor's right to stop in transitu, and 
directed a verdict subject to leave to enter a nonsuit. 
The parties however compromised the case. 

These are all the authorities that can be found 
upon the subject, and it is to be observed that they 
amount to no more than expressions of opinion at 
Nisi Prius, by two learned Judges, Park, J. and Dallas, 
J., which are too little to establish a custom the 
effect of which is not to put a construction upon the 
intention of the parties, or the meaning of the docu- 
ments of title, but to give an effect to them different 
firom that which at common law they would have. 

(a) Keyser v. Siue, Grow. 58. 
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There does not seem to be any ground for main- 
taining that the vendor, who has given a deUvery 
order to a purchaser from him, is thereby precluded 
from setting up his rights as against third parties, 
who may have made advances on the faith of the 
delivery order. He cannot set up any case incon- 
sistent with the document which he has given to his 
purchaser, and on which he has allowed him to get 
credit. He cannot therefore deny, that the person to 
whom he has handed the delivery order had a right 
to obtain possession. But this is so far from being 
inconsistent with the case of one who is stopping in 
transitu, that it is a necessary and essential ingredient 
in it. He can exercise no right to stop the goods in 
transitu, unless the purchaser had a vesrted right both 
of property and possession, defeasible on his insolvency, 
and it is impossible to say that the possession of a 
delivery order imports any thing more than this. 

It is therefore submitted, that the indorsement of a 
delivery order, or dock warrant, has not (independently 
of the factors' acts) any effect beyond that of a token 
of an authority to receive possession. 

It only remains to observe, that the factors' acts 
seem not to be applicable to the case of a purchaser, 
who as such, is possessed of delivery orders or other 
documents of title to the goods which he has bought, 
and consequently that the unpaid vendor's rights of 
stoppage in transitu, and his analogous rights of coun- 
termanding the authority to deliver, remain such as 
they were before the passing of these acts. 
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Those statutes, 4 Geo. 4, c. 83 ; 6 Geo. 4, c. 94, 
and 5 & 6 Vict. c. 39, have already given rise 
to some litigation, but this particular point has not 
yet risen. It depaids upon the construction which 
may be put upon the second section of the 6 Geo. 4, 
c. 94, by which it is enacted, — " that any person 
entrusted with, and in possession of any document of 
title to goods, shall be taken to be the true owner of 
the goods, so far as to give validity to any contract 
made by him for the sale or pledge of the goods to a 
person who has not notice that he is not the actual 
and bond fide owner." 

In the first edition oiSmitKs Mercantile Law^ p. 334, 
it is suggested that ^^ It seems to foUow, that the nego- 
tiation of any of the instruments named in the act, 
will (subject to the other provisions thereof) defeat the 
vendor's rights to stop in transitu." As &r as regards 
bills of lading, the statute, if it bore this constructioh, 
would be nearly inoperative, as the negotiation of the 
bill of lading would, independently of the statute, 
have defeated the vendcMr's rights ; but if the statute 
gives the same effect to the negotiation of other docu- 
ments of title, it produces an important change in the 
law. Even in the case of a bill of ladmg, it mi^t 
change the effect of an indorsement after the goodi 
were stopped. 

It is quite impossible to speak with any certainty 
as to what an act of Parlmment means, until it has 
become the subject of judicial investigation, and in 
the present case, iih& words used by the Legislature are 
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wide enough to make the suggestion plausihle, but it 
does not seem to be the true me»T>>"'' nfthp ant. 

The meaning of the section wa 
two important causes, arising ( 
transaction. Philips was the ow 
tobacco, and he placed the bills o 
of Warwick, as his &ctor, for sale 
were indorsed to Warwick. Thi 
were deposited in the dock vraret 
Warwick, the indorsee of the bill 
in consequence of bdng the ini 
lading, and the person in whose i 
dqKwited, was enabled to have 
out in his own name. He did d 
pose of selling the goods for th( 
fraudulent purpose of nusing mo 
pledged some of the dock warn 
others with Hatfield, for large su 
field and Huth, respectively, bo7 
Warwick was the owner of th 
actions were to tiy whether the ■ 
not as against Philips. 

Philips v. Eutk (a), was first 
Gumey, B., and the jury found a t 
ant. The Court of Exchequer gran 
ground that tiie pledge was not I 
of the goods at common law, ai 
not intrusted with the dock i 
meaning of the act. Parke, } 



(a) Philips V. Hutb, 6 M. 



CHAP. IV. J factors' acts. 305. 

judgment of the Court, said, " The principal question 
" is, as to the meaning of the second section of the 
" 6 Geo. 4, c. 94, commonly called the Factors' Act. 
"Before the passing of this act, or rather of the 
" previous Factors' Act, the 4 Gteo. 4, c. 88, it was 
" clearly settled, that a fiictor or agent for sale, had 
" no power to pledge, whether he was in possession of 
" the goods themselves,' or of the symbol of the goods, 
" and even though the symbol might bear on the foce 
" of it some evidence of the property being in himself, 
"as in the caseof abiU of lading, in which he was the 
"consignee or indorsee. This was m accordance with 
" the general rule, that he who deals with one acting 
"e^ mandator can obtain from him no better title 
" than his mandate enables him to bestow. 

" But this rule was thought by some to be attended 
" with hardship on merchants and others dealing with 
"fiictors, on the faith of their being principals, and 
" the Legislature, by the 4 Geo. 4, first relaxed this 
" rule, and by the 6 Geo. 4, extended that relaxation. 
u • * * * It is very clear that the second sec- 
" tion of the 6 Geo. 4, relaxes the rule of the common 
" law, only with respect to those who deal with per- 
" sons who are not merely in possession of, but are 
" also intrusted with the symbol of property* However 
" great the hardship may be on innocent persons, and 
"whatever they may have supposed from finding 
"another in possession of a document bearing the 
" indicia of property in himself, still the statute does 
" not apply, and they can acquire no title by virtue 

X 
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^^ of it, unless the document has been intrusted to that 
" person." 

. Philips V. Huthj was compromised, but Philips v. 
Hatfield (a), was tried before Lord Abinger, who 
directed the jury to consider whether an intrusting of 
the document was proved. He expressed a very 
strong opinion, that there could not, in &ct, be an 
intrusting of a document, the very creation of which 
was a breach of trust, but declined to define intrusting 
as a matter of law, further than that it implied privity 
and consent. Under this direction, the jury found 
for the plaintiff. The cause was taken by writ of 
error into the Exchequer Chamber, and the Judges 
there expressed their concurrence in the doctrine of 
the Exchequer in Philips v. Huth^ and affirmed the 
judgment. The case was taken into the House of 
Lords, and is now (June, 1845) standing for argument. 
In the meantime the Legislature passed the 5 & 6 Vict. 
c. 39, which is prospective only, but makes such 
pledges as that in Philips v. Hatfidd^ vaUd. The 
enactments, however, of 5 & 6 Vict, are all in express 
words confined to " agents intrusted with possession," 
a word which excludes a purchaser, and, consequently, 
prevents that last statute from having any effect on 
the vendor's rights. The 6 Geo. 4, c. 94, uses the 
words "person intrusted," and though there seems 
good reason for contending, that the object of that 
statute, and the evil which it was meant to remedy. 



(a) Philips o. Hatfield, 9 M. & W. 647. 



^ 



CHAP. IV.] FACTORS* ACTS. 307 

confine, the enactment to persons intrusted, somewhat 
in the nature of agents for sale, so as to give the act 
the same meaning as if the word agent had been used 
instead of person, yet that is not clear. Philips v. 
Huth, however, shews that the words of that section, 
are not to be taken in a very liberal sense, and if the 
Legislature did mean to enact, that a purchaser who 
had not taken possession of goods, might defeat the 
vendor's rights by the indorsement of a document of 
title, they have not used language very well adapted to 
express their intention. A purchaser who has not taken 
actual or constructive possession, is, nevertheless, the 
owner of the goods, and so long as he continues 
solvent (if there be unexpired credit),, he is complete 
owner. If, therefore, he holds a document of title, he 
does not hold it as a trustee at all, but in his own right. 
He holds it not in consequence of the vendor's con- 
fidence in him, but because he is entitled to the pos- 
session of the goods in spite of the vendor. It is, 
therefore, scarcely accurate to caU him a person 
" intrusted" with a document of title. And it is still 
less accurate to enact, that ^^ he shall be taken to be 
the true owner, so as to give validity to his contracts," 
for he actually is the owner, and his contracts are 
valid at common law. If the Legislature meant to 
touch the case of stoppage in transitu, they should 
have said, that he was to be taken to be the ^^ absolute 
owner, so as to give indefeasible validity to his 
contracts." 
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CHAPTER V. 

OF THE ^EXTENT OF THE VENDOR'S RIGHTS WHILST IN 

POSSESSION. 



The last subject of discussion, viz., the extent of 
the unpaid vendor's rights whilst he is in possession of 
the goods, is one on which the law is more unsettled 
than any person not practically acquainted with the 
subject could anticipate. The vendor has a right in 
the goods whilst he retains possession, and the right 
comes into operation when the purchaser is solvent, 
but in default. It also exists when the purchaser is 
insolvent, whether the purchaser be in default or not, 
and it exists when the vendor has resumed possession 
by a stoppage in transitu. The position of the unpaid 
vendor in the three cases is not precisely the same, and 
though it is probable that his rights in each are of a 
similar nature, it is not to be assumed that they are 
the same, so that it must not be taken for granted that 
a decision as to the vendor's right in one of the three 
cases is an authority equally applicable to the vendor's 
rights in the other two. 

The decided cases seem to establish, that in all three 
positions the right exceeds a mere lien, that is to say, it 
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interferes not only with the purchaser's right of posses- 
sion, but also with his right of property. 

And it seems also the better opiiiion that the 
vendor's right dpes not in any one of the cases amount 
to a right to resume a complete right of property, so 
as to devest totally the purchaser's right of property, 
or in other words, that the vendor cannot treat the 
contract of sale as rescinded, so as to resume his pro- 
perty as if the sale had never been made. But this 
point has never been solemnly decided in cases of 
insolvency, and in the last cases in which it arose the 
Judges were inclined to differ in opinion. 

The precise extent of the vendor's right between 
those limits is very much a matter of conjecture. It 
would seem that, viewing it as a practical question, 
the most convenient doctrine would be to consider the 
vendor as entitled in all cases to hold the goods as a 
security for the price, with a power of resale to he 
exercised, in case the delay of psfyment was unreason- 
ably long, in such a manner as might be fair and 
reasonable under all the circumstances. K the resale 
was conducted by the vendor in a fair and reasonable 
manner, the original purchaser who was in default 
would have no right to complain ; if the resale pro- 
duced a sum greater than the unpaid portion of the 
price, he would be entitled to the surplus; if there 
was a deficiency, he would still remain indebted to the 
vendor for that amount. K the purchaser, previously 
to the resale, tendered all that was due, he would be 
entitled to consider the resale as altogether tortious, 
and to maintain trover against the vendor for it, (see 
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Walter v. Smith, 5 B. & A. 489); but if he did not 
make that tender, his remedy for an abuse of the 
power of sale would be by an action for that abuse, 
and not by an action of trover. 

The establishment of this principle would do very 
little violence to the decided cases, but it is not to be 
found laid down in any of them. Probably the ques- 
tion will come ultimately to be decided by what 
special juries may declare to be the mercantile custom, 
for such cases are too conmion not to have led to a 
custom of some sort. At present the decisions do not 
seem to authorize a more definite statement of the 
law, than that a de&ult on the part of the purchaser 
does not authorize the vendor to consider the contract 
resdnded ; and that a resale by the vendor whilst the 
purchaser is in default does not entitle the purchaser 
to recover more than the damage he may sustain by 
such a resale. 

The unpaid vendor^s rights ecmnot be attributed to the 
effect of the agreement of the parties in the contract 
of sale. 

It is true, that as the purchaser's rights in the 
goods sold are acquired entirely under the contract 
of sale, he can claim no right greater than he has 
bargained for, so that his rights are subject to such 
limitations as may have been imposed by the 
contract* But the unpaid vendor has rights of a 
peculiar nature, which are conferred by the law, 
though they are not such as on the ordinary rules of 
construction would be impliedly reserved by the con- 
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tract, and though one of ^em at least (stoppage in 
transitu) is of a nature that could scarcely be created 
by the agreement of the parties. 

The establishment of this position is a step of some 
importance in ascertaining the principles on which the 
nature and extent of the rights depend, and it may be 
as well to consider at more length what the extent of 
the vendor's rights would be if they" were neither 
more nor less then those intended to be reserved to 
the vendor by the agreement of the parties to the 
contract of sale. In considering this, we must of 
course apply to the contract of sale the ordinary 
legal rules of construction applicable to contracts in 
which each of the contracting parties undertakes to do 
something, to what are sometimes called synallagmatic 
contracts. 

In construing contracts of this nature, it is always 
a question of importance to ascertain to what extent 
the undertaking of the one party is dependent on the 
due performance of the contract of the other. The 
parties may intend, that the one side shall literally 
and completely fulfil some part of the contract, before 
the other side shall be bound to do any thing ; and if 
they do so agree, it is right that they should be bound 
by their agreement. The consequence may be, that 
the party who has failed in the literal performance of 
his part of the contract may have incurred much 
expense, and conferred much benefit on the other side 
by a partial performance, without receiving any re- 
compence ; but if such was the intention of the parties 
when enterine; into the agreement, it is to be supposed. 
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that they took it into consideration in caJcnlating' the 
amount of the recompence thus made contingent. But 
the parties may not intend this, but that each party 
shall perform his part of the contract independently, so 
that a breach of contract by the one party, shall not 
absolve the other from the obligation he has come 
imder on his part. 

Now, in a contract of bargain and sale, the vendor 
agrees to transfer the property and the possession of 
the goods to the purchaser, who agrees to accept and 
pay for them, and what at present we propose to ask 
is, how far on the ordinary principles of construction, 
the parties must be considered to intend to make the 
passing of the rights of property and possession de- 
pendent upon the punctual payment of the price. 

In general, the expressed intention of the parties 
to a contract decides whether the obligation on one 
party to perform some part of his contract, is dependent 
on the due performance of some part of the contract 
of the other side, or whether the parties are bound 
independently, each having a remedy by action for any 
breach of contract on the other side, but not being 
absolved from his own engagement by such a breach. 
But though the intention of the parties is the thing to 
be ascertained, yet, where the whole agreement is such 
as to shew that the nonperformance of a part of the 
contract, may still leave the other side a benefit from 
the performance of the rest of the contract, the 
parties must express their intention very clearly, if 
they mean the default of the party in the perfonn- 
ance of that part, to operate as a forfeiture of all 
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recompence for the benefit that may be conferred by 
the performance of the rest of the contract. The 
penalty may be so disproportioned to the default, that 
though the parties may legally enter into such an 
agreement, it is too unreasonable not to require very 
dear proof. The whole law on the subject may be 
found contained in the notes to Pordage v. CoU^ 
(1 Saund. 320), and Cutter v. Powell, (2 Smith's 
Leading Cases), and to those the reader is referred. 

The rule, that without regard to the forms of ex- 
pression used, mutual agreements shall not be taken to 
be dependent, except where the nonfiilfilment of the 
<me goes to the whole consideration for the other, is 
material, in considering how far the parties to a con- 
tract of sale can be considered as intending to reserve 
to the vendor, a right to resume the property in the 
things sold on defiiult of payment. 

In an agreement amounting to a bargain and sale, 
a failure in the punctual payment of the price, never 
can literally go to the whole consideration for the sale. 
The property is transferred from the moment of the 
bargain, and with the property the risk. The pur- 
chaser therefore, during the interval between the com- 
pletion of the bargain, and the time when he becomes 
m default, is Uable to the risk of loss of the goods. 
In some cases, the value of this liability may be very 
large, in others very smaU, but in every case it must 
be of some value. In most cases of stoppage in tran- 
situ, the goods are stopped at the end of a sea voyage, 
during which they have been at the risk of the insol- 
vent, and in those cases the risk has evidently been 
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considerable; and Buggy. Minettj (11 East, 210}, is sl 
case which shews that even on land, the transfer of the 
property a few minutes earlier or later may l>e of 
great pecuniary value. Ifthe parties by the terms of 
their agreement, shew an intention to make the punc- 
tual payment of the price of the essence of the con- 
tract they may do so, but it seems that in such ca.ses 
the agreement does not amount to a bargain and sale, 
antey p. 147, and that consequently, the property and 
risk remain with the vendor. 

It is perfectly obvious, that in addition to this 
liability to the risk of loss which must exist in every 
case of a bargain and sale, the buyer may, in par- 
ticular cases, have undertaken many things besides 
the payment of the price, and, consequently, that the 
buyer, though in default as to payment, may have 
conferred benefit on the vendor under the contract. 

It certainly would be a very rude sort of jurispru- 
dence, which made a delay in payment of the price, 
amount in all cases to a complete devestment of the 
purchaser's right of property in the goods, so as to 
destroy his right in fiiture, under any circumstances, 
to obtain a benefit under the contract of sale. The 
vendor sustams some damage from the default in 
making payment, and he is entitled to compensation 
from the purchaser for that damage. But if the 
default operates as a forfeiture of the purchaser's 
right of property, there is no necessary proportion 
between the damage and the compensation. The 
purchaser would benefit by being entitled to resume 
the property with which he had parted, but there are 
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conceivable cases in which this benefit might be out 
of all proportion greater than the damage he could 
have sustained by the purchaser's default. And the 
loss sustained by the purchaser, by rendering his 
partial performance useless to him, might be an 
outrageously severe penalty for his default. 

It seems,, therefore, not too much to assert, that 
a default in making punctual payment, cannot be 
considered as going to the root of a whole contract 
of bargain and sale, and, consequently, that on the 
ordinary rules of construction, the parties cannot be 
considered as agreeing to give the vendor a right to 
resume any property in the goods bargained and sold. 
Any right which he has to interfere with the. pro- 
perty vested in the bargainee, must be founded on 
something else than the intention of the parties to 
the agreement. 

The right of possession is somewhat different. 

The rules laid down by Williams, Serjt., in his note 
to Pordage v. Cole (1 Saund* 320, a.), will be found, 
on examination, to be founded in strong sense. ^^ 1st. 
If a day be appointed for payment of money, or part 
of it, or for doing any other act, and the day is to 
happen, or may happen, before the thing which is the 
consideration of the money, or other act, is to be 
performed, an action may be brought for the money, 
or for not doing such other act before performance. 

* * * * But — 2. When a day is appointed 
for fl.e p.yment of money. *e., and the ^U U. 
happen after the thing which is the consideration of 
the money, &c., is to be performed, no action can be 
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maintained for the money, &c., before perfonnance. 

* * * * 5. Where two acts are to be done at 
the same time, ♦ ♦ ♦ Neither party can main- 
tain an action without shewing performance o£y or an 
offer to perform his part, though it is not certain 
which of them is obliged to perform the first act, and 
this particularly applies to all cases of sale." 

By applying these rules to the construction of a 
contract of sale, it appears at once, that where by ihe 
terms of the contract there is nothing said about the 
time of delivery of possession, or payment of the price, 
the intention of the parties must be taken to be, that 
these are to be concurrent acts, and, consequently, 
that the intention of the parties is not to give tiie 
purchaser the right of possession until he has paid, or 

* 

tendered the price. And this is. still more clearly the 
case, where it is stipulated that the price shall be paid 
in advance. In each of those cases, therefore, it nmst 
be taken, that the parties intend to give the vendor a 
right to retain poBsession till the price is paid, or in 
other words, a right of lien for the price. - 

But when express credit is given in the contract of 
sale, the case is different. There, by the^terms of the 
agreement, the right of possession is to precede the 
payment of the price, and, therefore, on the ordinary 
principles of construction, the intention of the parties 
must be taken to be, to give the purchaser an abso- 
lute and independent right to the possession. In such 
a case, therefore, the parties do not intend to give the 
vendor any right of lien ; and the insolvency of the 
purchaser would notf on ordinary rules, make any 
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difference, f6r in general, the insolvency of a con- 
tractor does not release the other party fix>m the 
contract, see Gibson v. Carruthers (8 M. & W. 321). 

The vendor's rights, therefore, if they depended on 
the agreement of the parties merely, would be very 
limited. He would in no case have more than a lien 
in the strictest sense of the word, a mere right of 
retainer; and he would not have even a lien, when 
express credit had been given, though the purchaser 
might be insolvent, or even a bankrupt, and he would 
have no right whatever to stop the goods m transitu. 
There is some difficulty in saying what the vendor's 
rights Te, but there /»ne H^, that the, are 
more extensive than these. It follows, therefore, that 
we must seek for their foundation in something else 
than the contract of the parties. 

There seem to be no traces of these rights in the 
earlier law books. The only case that has been 
found bearing on the subject, is that in the 17 Ed. 4, 
1, 2, already translated, ante^ p. 190. In that case, de- 
cided in the year 1478, two out of three Judges seem 
to have thought, that the property in goods concerning 
which there was a contract of sale, could not be 
intended to be transferred before payment, because if 
it did pass, the vendor could have no right inconsistent 
with the purchaser's right of property. 

Chokcj J. puts this in clear and pointed language. 
" Do you think it is my (the vendor's) intent that 
'* you shall have the horse without paying the money ? 
" I say no, and I may sell him to another in the mean 
" time, and you shall have no remedy against me, for 
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^^ otherwise, I shall be compelled to keep my horse far 
^^ ever against my will, and you shall take him when 
^^ you please, which is contrary to reason/' He did 
not perceive any intermediate state of things between 
an indefeasible vesting of the right of property in 
the purchaser, with the consequence, which, as he 
truly says, is contrary to reason, and an absolute 
remaining of the property in the vendor till payment. 
And Brian, C. J. who held that the property was in 
the purchaser, but that the vendor had a right to 
retain the goods till payment, does not seem to have 
thought that the vendor had more than a mere lien. 
He likens the case to that of a bailee, and takes no 
notice of Choke's very forcible remark, that if the 
vendor was bound to keep the goods for ever, it was 
unreasonable. This case is repeatedly cited in the 
different digests, but there seems to be no indepen- 
dent authority till the case of Langfort v. TYfer, in 
1705. It seems impossible to suppose that there should 
have been no litigation on such a subject, and the 
most probable conjecture is, that amongst the coun- 
try people, sales were all for ready money, and in 
mercantile cases, the disputes were decided in the 
staple, or at least according to the Law Merchant. 
If thi8 be so, the vendor's rights whilst in possession, 
Hke his analogous right of stoppage in transitu, owe 
their origin neither to common law nor to equity, but 
to the custom of merchants* 

The case of Langfort v. TUer (a), is reported in 

(a) Langfort o. Tiler, 1 Salk. 113; 6 Mod. 162. 



i 
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two di£ferent reporters, both agreeing as to what 
Lord Holt said, but in other respects exactly con- 
tradicting each other. In Salkeld, it is said that the 
plaintifF had sold the defendant some tea, that she 
took away part, and paid part of the price of the 
residue. In Modem reports it is said, that the plain- 
tiff was the purchaser of the tea, not the vendor. 
Neither report says what was the decision, but both 
state in nearly the same words, that Holt, C. J. ruled, 
" that after earnest given, the vendor cannot sell the 
^^ goods to another without a default in the vendee, 
" and therefore, if the vendee does not come and pay 
^^ and take the goods, the vendor ought to go and 
" request him ; and then if he does not come and 
^^ pay and take away the goods in convenient time, 
^^ the agreement is dissolved, and he is at liberty to 
" seU them to any other person." There is nothing 
in the context to shew in what sense Holt used the 
word " dissolved. " It is not a word having like 
^^ rescind^ " a technical and ascertained sense, but 
perhaps it was used as equivalent to that word. At 
all events, it is clear that Holt thought the property 
was by the bargain in the purchaser, and yet that the 
vendor was not bound to keep the property for ever. 

The present state of the law however, must be 
looked for in the more recent decisions, and as has 
been already said, they seem to establish that the 
unpaid vendor's right exceeds a mere lien, and does 
not amount to a right to resume the absolute property. 
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The vendar^s rights in aU cases exceed a lien. In 
cases of insolvency they come into operation^ although 
there has been express credit. Perhaps even zohen 
the purchaser is not insolvent the vendor^ s rights revive j 
if he is suffered to retain possession tiU after the credit 
has expired. 

The authorities for these propositions may most 
conveniently be taken here. 

The two first were the very points decided in tvro 
celebrated cases, Bhxam v. Sanders (a), and Bloxam v. 
M(yrley (6), in 1825. 

In Bloxam v. Sanders^ Saxby had purchased of 
Sanders and Co. a quantity of hops. There seems to 
have been no credit given; no part of the price was 
paid, and the hops were not delivered. Sanders and 
Co. gave Saxby notice that if he did not pay for the 
hops they would resell them, holding him liable for 
the difference in price. Then Saxby, before any 
resale, became bankrupt, and Sanders and Co. did 
resell the goods. Saxby's assignees brought trover 
against them for so doing. In Bloxam v. Morley^ 
Saxby had purchased hops from Morley on credit, but 
the credit expired before he became a bankrupt, and 
before the resale. He had paid Morley a considerable 
part of the price, and Morley did not return or offer 
to return any part of this sum to Saxby or his 



(a) Bloxam v. Sanders, 4 B. & C. d41. 
(h) Bloxam v. Morley, 4 B. & C. 951. 
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assignees before the resale, in other respects the case 
was identical with Bloxam v. Sanders. The Court of 
King's Bench decided both cases in favour of the- 
defendants. The judgments seem 'carefiilly framed, 
so as to avoid expressing an opinion as to the positive 
rightfulness of the resale; but they decided, that 
though the property had by the sale vested in the. 
purchaser, and in Morley's case the right of possession> 
too, yet, said Bayley, J. in Bloxam v. Sanders^ " the 
right of possession is not absolute, it is liable to be 
defeated if he becomes insolvent before he obtains 
possession. Whether de&ult in payment when the 
credit expires will destroy his right of possession (if 
he has not before that time obtained actual posses- 
sion), and put him in the same position as if there 
had been no bargain for credit, it is not now neces- 
sary to inquire, because this is a case of insolvency, 
Jin J of h^olveney the pomt «em, ^ be pi 
fectly clear." In Bloxam v. Morley he sd;ys, " This 
was not an action for damages for selling without 
returning the 700?., or for selling when, according 
to his contracts with Saxby, he had no right to sell,* 
but it was an action of trover, assuming that the^ 
property was in the assignees of Saxby, and that the 
sale by the defendant vested also the right of posses- 
sion in them. * * * It seems to us, however, 
upon the same principles which prevented the plain- 
tiffs from maintaining the action against Sanders, 
they cannot maintain the present action." 
These cases are, therefore, direct authorities ftir the 

Y 
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tfwo propofiitiona, that in cases of maolvency before the 
actual deliv^y, the vendor's right revives after the 
eredit has expired, and that in cases of insolvency at 
least it exceeds a lien. 

The case of Dixon v, Tate^ (a), in 1833, is also a 
direct authority that in cases of insolvency the vendor's 
light revives even after a subsale made whilst the credit 
existed, and the purchaser was solvent. In that case 
tibere was no occasion to inquire what the extent of 
the vendor's right was,, nor whether it exceeded a lien 
or not. 

In Wilmshursty. Bowker (6), in 1839, the point arose 
before the Conmion Pleas on the record. The bargain 
was, that possession was to be delivered on receipt of 
a banker's, draft. The purchaser, who was Twt insol- 
vent, did mot punctually deliver the banker's draft, 
9^d the v^dor instantly rescdd the goods. The pur- 
dbasext brought trover, and by a new assignment 
confined their, complaint to the Resale. The Court of 
Common Plcias dedded on demurrer, that whether this 
resale was justifiable or not, the plaintiffs were not 
^titled to the possession of the goods, as they had not 
given the banker's draft, and th0refoi:e, said Tindal, 
C. J. ' " the plaintiffs, according to the decision of the 
*' King's Bench in Bloxam v. Sandys, with the fiwts 
** of which case those of the present very nearly agree, 
^^X)annot maintain trover, however they might have 

^^ jbeen able to have brought a special action upon the 

— ■ . — ■ « ■ .i , ■ ■ . ■ _ 

(a) Dixon v. Tates, 5 B. & Ad. 313. 

(b) Wilmshurst v* Bowker, 5 N.C. 541. 
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^^ case against them for any damage sustained in €on^ 
^^ sequence of the resale, without waiting a reasonable 
^^ time for the remittiag of the banker's drafts; and 
^^ this meets the justice of the case, for in such an 
" action they would recover only the damages actually 
^' sustained in consequence of the resale, which might 
" be very small, and not as in an action of trover, 
" the fuU value of the goods for which they have 
" not paid according to the terms of the contract." 
This was a decision that the vendor's right exceeds a 
mere lien whilst the purchaser is in default, though 
solvent. 

And the same Court afterwards, in MUgate v. 
Kehhle (a), in 1841, decided the same point. 

In that case the vendor resold the goods, and the 
purchaser brought trover against him for so doing. 
The fitcts appeared to be, that the purchaser had, 
before the resale, paid a considerable portion of the 
price, but that he was in de&ult in paying 4lie re- 
mainder. The purchaser was solvent, and the jury 
found expressly, that the resale was unreasonable. 
The Common Pleas decided, that these &cts amounted 
to proof of a plea of not possessed. In that case the 
purchaser, at the time of the resale, was still in de- 
defatdt, and had made no tender of the price before 
the resale. 

In MarUndale V. Smith (6), in the same term, the 
Queen's Bench decided, that where the plaintiff being 



(a) Milgate r. Kebble, 3 M. & G. 100. 
{h) Martindale v. Smith, 1 Q. B. 389. 

y2 
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in de£Eiult, had made a tender before the resale, trover 
would lie. The cases are perfectly consistent ; Milgate 
V. Kebble, decided that the vendor's right exceeded a 
right of lien, and interfered with the purchaser's 
right of property ; MarHndale v. Smithy that it did not 
absolutely supersede his right of property. 

There does not seem to be any positive decision, 
that the vendor may, in cases of insolvency, retain 
possession before the credit has expired, but it is not 
too much to assume, that his rights to retain arise 
under the same circumstances as his rights to stop in 
transitu would arise, if the goods were put in motion. 
It wotdd be rather an anomaly if the vendor, in order 
to raise his rights, was obliged to put the goods in 
motion, and then stop them again ; and it iseems 
always taken for granted, that these analogous rights 
are coextensive, and that the vendor may justify a 
retention of the goods, under the same circumstances 
as would justify a stoppage of them. 

It has been twice ruled at Nisi Prius, once by 
Bayley, J. in New v. Swain (a), in 1828, and again 
by Littiedale, J. in Bunney v. Poyntz (6), in 1832, 
that where the owner of goods sells on credit, and the 
purchaser suffers him to retain possession till the 
credit has expired, the seller then acquires a right to 
retain them till the payment is made, although the 
purchaser who is in default does not ultimately prove 
insolvent. This point has never been decided by the 



(a) New V. Swun, 1 Dans. & Lojd, 193. 
{h) Bunnej v. Foyntz, 4 B. & A. 66a. 
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Court in banCj and must be considered as doubtful. 
The expressions used in the judgment of the King's 
Bench in Bhxam v. Sanders (4 B. & C. 941), certainly 
afford it some countenance. 

Assuming, therefore, what seems pretty well es- 
tablished, that the vendor's rights exceed a lien, and 
are greater than can be attributed to the assent of the 
purchaseri under the contract of sale, the question 
arises, how much greater than a lien are they ? And 
this is a question that, in the present state of the law, 
no one will venture to answer positively, but as has 
already been said, the better opinion seems to be, that 
in no case do they amount to a complete resumption 
of the right of property, or in other words to a right 
to rescind the contract of sale, but perhaps come 
nearer to the rights of a pawnee with a power of 
sale, than to any other common law rights. At all 
events it seems, that a resale by the vendor, whilst the 
purchaser continues in default, is not so wrongfiil as to 
authorize the purchaser to consider the contract res- 
cinded, so as to entitle him to recover back any deposit 
of the price, or to resist paying any balance of it 
still due; nor yet so tortious as to destroy the vendor's 
right to retain, and so entitle the purchaser to sue in 
trover. 

Before entering upon this subject, on which it will 
be proper to endeavour to collect all the authorities, 
it may be as well to clear the subject from one or two 
cases in which the purchaser's right of property may 
be completely devested, but by the operation of per- 
fectly different rules of law. 
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First of all it is to be observed, that a vendor who 
has retained the possession of goods, and becomes a 
bankrupt, may come within the provisions of the 
bankrupt laws, as a reputed owner of the goods, 
having at the time of his bankruptcy the possesion of 
the goods by consent of the true owner, that is of the 
purchaser. Knowles v. HorsfaU (5 B, & A. 134), 
In cases of this nature, it is quite^ immaterial whether 
the vendor had more or less legal interest in the goods; 
the question is, whether the purchaser suffered him to 
be reputed owner or not. It does not, therefore, 
belong to the present subject to treat on this class 
of cases. 

Secondly, a sale transferring the property in goods, 
«ad not accompanied by a delivery of possession, may 
be void as against the vendor's creditors, because 
fraudulent, either at common law, or by the statute 
13 Eliz. c. 5. It is not, however, a matter of law 
that a sale miaccompanied by deUvery of possession, 
is void as against creditors, but only that the want 
of an open change of possession, as evidence, tends 
to shew that the sale was made with a fraudulent 
intention. 

The law, and cases upon this subject, are collected 
in a note to Twyne^s case, in Smith! a Leading Cases, to 
which the reader is referred. 

In America, the absence of delivery of possession, 
seems to be considered not as a circumstance from 
which fraud may be inferred, but as absolutely pre- 
venting the sale firom transferring any property as 
against third persons, so as to make the practical 
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workmg of the common law the same as that of the 
civil law, at least in Story's Conflict of LawSj s. 386, 
the learned author cites one or two cases in which 
Judges of the Courts of Massachusetts, (including 
himself), have acted upon that doctrine. And he 
treats it as a mistake in the Supreme Court of Louisi- 
ana, to suppose that there was any difference between 
the law of that state, which is founded on the civil 
law, and that of those states in which English law 
prevails ; as to the effect as to third persons of tbe 

Le of good. wiAout ddiv«y. It .p^ how^«, 

from a note by the editor of the Massachusetts Reports 
to the case of Lanfear v. Sumner^ (17 Mass. R HO), 
that the doctrine is not universally acquiesced in by 
the American lawyers, and it is not in accord with 
tlie English decisions. In Martindale v. Booth (a), 
in 1832, the King's Bench decided that a bill of sale 
by way of mortgage, was good as against an execution 
creditor, although no possession wm delivered^ and 
Parke, J. said, that " the want of delivery was only 
^^ evidence that the transfer was colourable." 

In Eastwood v. Broum^ (6), in 1825, where there 
was a sale of goods of which the vendor remained in 
possession, Abbott, C. J. held, that it was not in itself 
a void sale as against an execution creditor, but left 
it to the jury to say on the wh(4e case, whether it was 
an arrangement for the purpose of delaying, or defeat 
ing creditors, and the jury found in &vour of the sale, 
and the summing up was not afterwards questioned. 



(a) Martindale v. Booth, 3 B. & Ad. 498. 

(b) Eastwood 0. Brown, R. & M. 312. 
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These cases are authorities that the property is in 
the purchaser, against third persons as well as against 
the vendor. But though the vendor has not the pro- 
perty in the goods, he may nevertheless, have power 
to sell them, so as to confer a good title on a subse- 
quent purchaser. There is a dictum of Abbott, C. J. 
in Kn&wles v. HorsfaU^ (5 B. & A. 140), to the effect 
that a vendor suffered to retain possession of the 
goods, is clothed by the purchaser with an apparent 
authority to deal with them as his own, and that 
consequently, a sale by him would bind the first pur- 
chaser. This may be somewhat doubtfiil, and is 
not in agreement with Reeves v. Capper^ (5 N. C. 
136), but this principle can only apply where the 
second purchaser bought bond jide^ and without notice 
of the prior sale ; when it does apply, it must be 
immaterial whether the first purchaser has paid the 
fiiU price or not, for the apparent authority given to 
a paid vendor, who is suffered to retain possession of 
the goods, is quite as extensive as that given to an 
unpaid vendor in similar circumstances. Such a ques- 
tion can hardly arise without a criminal fraud on the 
part of the vendor, and considerable negligence on 
the part of the purchaser. 

But the question now to be considered is, how far 
a vendor partially or totally unpaid, may, after the 
purchaser is in default or insolvent, confer a good 
title to the goods on a second purchaser who has 
notice of the prior purchase, and if he can confer 
such a good title, how far the act of conferring it 
renders him liable to the original purchaser whose 
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rights are thus devested, or to what extent it affects 
the vendor's right to recover or retain the price due 
fix)m the first purchaser. 

In Langfort v. Tyler (a), in 1705, Holt, C. J. is 
reported to have ruled, — " That after earnest given, 
" the vendor cannot sell the goods to another without 
" a default in the vendee, and therefore, if the vendee 
" does not come and pay and take the goods, the ven- 
" dor ought to go and request him, and then if he 
" does not come and pay, and take away the g^oods in 
" convenient time, the ^reement is dissolved; and he 
" is at liberty to sell them to any other person." 

This has been sometimes understood to be a ruling, 
that a resale under such circumstances was rightfid 
but operated as an election to rescind the contract. . 

If such were the effect of a resale, it would follow 
that the vendor must return any part of the con- 
sideration he had received. This might not always 
be possible, and in many cases would be very unjust. 
The purchaser would have taken his chance of the 
benefit of a rising market, or any other lucky event, 
and the vendor would bear the loss arising from an 
unlucky one. The circumstances in MUgate v. KebhU^ 
(3 M. & G. 100), illustrate this better than any sup- 
posititious case could do. There the vendor sold his 
crop of fruit for 38?., payable part by instalments, 
and part on delivery of the fruit. The purchaser 
paid 33?. and if fruit had risen in value, or the crop 
had proved very good, he would no doubt have paid 



(a) Langfort p. Tyler, 1 Salk. 113. 
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the remaining 5/., but he did not pay it, and the 
vendor resold the whole of the firuit for 6/. The jury 
found that resale was unreasonably speedy, and that 
the purchaser's damage in consequence was 5/. Surely 
it would be very harsh law to say, that in conse- 
quence of this resale damaging the purchaser to the 
extent of 5/., the vendor was to pay him 33/. yet that 
consequence would follow if tiiie resale rescinded the 
contract. 

In Hote V. MUner ( a ), at Nisi Prius, in 1797, 
Lord Eenyon, seetns to have considered a resale ab- 
solutely tortious, and estopping the vendor from set- 
ting up the former contract of sale as still subsisting. 
In that case, the vendor after the resale, sued the 
original purchaser for goods bargained and sold, and 
Lord Eenyon thought that by the resale, he had 
precluded himself from sa3dng the goods were t&e 
property of the defimdant. 

In Mertens v. Adcoek (6), in 1813, Lord EUen- 
borough seems to have decided at Nisi Prius, that 
a resale, under a power expressly reserved in the 
contract of sale, did not prevait the vendor from 
recovering the balance of the price under a count 
for goods bargained and sold, in other words, that 
the exercise of a power of resale did not rescind the 
contract of sale. The case is so reported as to be of 
little value, but Sir Vicary Cribbs, who as counsel was 
unsuccessful in Mertens v. Adcoch, afterwards, as Chief 



(a) Hore v. Milner, Peake, 4^ n. 
(h) Mertens v. Adcoek, 4 Esp. 251. 
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Justice, folly admitted, that Lord Ellenborough s6 
ruled whilst doubting if it was good law. ^^ I 

* would not," said he, in Hagedom v. Laing^ (a), 

* unnecessarily diflfer firom Lord Ellenborough, but I 
^ much doubt whether this can in any manner be 
^ considered as a case of goods bargained and sold. 
^ Here is a particular contract, that on papng for the 
^ goods and taking them away at a certain time, the 
^ purchaser shall have the goods. But if it be a con- 
' tract of bargain and sale, it certainly is subject to a 
^ condition ; for if the purchaser do not take the 
^goodswithina certain time, Hie seller may by the 

* terms rescind the contract ; he may reSeU, and if he 
^ resells, I think he shews his dissent to the contract 
^ of bargain and sale. I throw this out, that I may 
' not seem to have altogether assented to the doctrine 

^^ that has been contended for." 

In Kymer v. Suwercropp (J), in 1807, the unpaid 
vendor of goods had retained part of them on the 
insolvency of the purchaser. He afterwards discovered 
that the purchaser was agent for a solvent principal, 
and sued this principal for goods bargained and sold, 
the defendant's counsel contended, that as to the por- 
tion of the goods stopped, the plaintifis' could not 
recover under the count for goods bargained and sold, 
as the goods were withheld £rom him, and the con<»*act 
thereby rescinded. Lord 'l^enborough overruled the 
objection. " The coflEee," said he, " was stopped only 
" to prevent its getting into the hands of the insol- 



(a) Hagedom o. Laing, 6 Taunt. 162. 
(6) Kjmer v. Suwercropp, I Camp. 109. 



332 OF THE vendor's biohts. [past m. 

^^ vent brokers, and as ^ymeat wad to precede the 
^^ delivery, it was enough if the plaintrflb on being 
" paid were ready to have delivered it." 

In Greaves v. Ashltn (a), in 1813, at Nisi Prius, 
before Lord Ellenborough, the &cts were, that Ash- 
lin had sold Greaves 50 quarters of oats, at 45^. 6^., 
out of 175 quarters. It does not appear whether 
the oats were specified or severed from the 175 quar- 
ters, so as to render it a complete bargain and sale, 
but probably they were so. The seller soon after, 
gave the buyer notice that if he did not take them 
away he should resell them to other persons. He 
did resell them at 51^. per quarter. The plaintiff 
Greaves, brought an action on the contract for not 
delivering the goods. Lord Ellenborough said, — " If 
" the buyer does not carry away the goods bought, 
** within a reasonable time, the seller may charge him 
« warehouse room, or he may bring an a<5tion for 
" not removing them, if he is prejudiced by the delay. 
" But the buyer's neglect does not entitle the sefler 
** to put an end to the contract. When a farmer sets 
" out his tithes, and gives the parson notice to take 
" them away, he may bring his action if the latter 
** does not do so within a reasonable time, but the 
" parson's neglect does not revest in the farmer the 
" property in the articles set out. In this case the 
** notice given to fetch away the goods, could not 
" discharge the defendant from his contract, nor em- 
^* power him to sell the property of the plaintiff." 

(a) Grenyes v, Ashlin, 3 C^mp. 426. 
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The plaintiff recovered the difference in price. 
This is a decision that the default of a solvent buyer, 
does not give the vendor a right at his election to 
rescind the whole contract. The expressions that 
seem to shew that Lord EUenborough thought the 
vendor had no more right of resale, than the farmer 
who had set out tithes, are very worthy of attention, 
but are dicta merely. 

These seem to be all the authorities prior to the two 
cases of Bhxam v. Sanders (a)j and Bhxam v. Morley 
(b)y in 1825, which, as already said, decided that the 
vendor's right, where he had not parted with the 
possession in case of insolvency, exceeded a mere lien. 
The reasoning of the Court in their judgment went 
farther, and seems to lead to the inference, that though 
the vendor had in their opinion more than a lien, yet 
he had no right to rescind the sale, and that stoppage 
in transitu was not a rescision of the sale. Bayley, J. 
in Bhxam v. Sanders^ said, " The buyer's right in 
" respect of the price, is not a mere lien which he will 
" forfeit if he parts with the possession, but grows out 
" of his original ownership and dominion, and pay- 
" ment, or a tender of the price, is a condition 
" precedent on the buyer's part, and until he makes 
" such pa3nnent or tender, he has no right to the 
^^ possession. If goods are sold upon credit, and 
*^ nothing is agreed upon as to the time of delivering 
" the goods, the vendee is immediately entitled to the 



(a) Blozam v. Sanders, 4 B. & C. 941. 
\h) Bloxam v. Morley, 4 B. & C. 951. 
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^^ poasesffion, and the right of poaaession^ and the right 
^^ of property vest at once in him, but his right of 
^- possession is not absolute, it is liable to be defeated 
^^ if he becomes insolvent before he obtains possession, 
" Tooke V. HoUififfworth (2 T. R. 215). Whether 
^^ defi&ult in payment when the credit expires will 
« deatrc^ his ^ht of possession, if he has not before 
^^ that time obtained actual possession, and put him in 
^^ the same situation as if there had been no bargain 
^^ for credit, it is not now necessary to inquire, because 
^^ this is a case of insolvency, and in case of insolvency 
" the point seems perfectly clear. Hanison v. Meyer 
'' (6 East, 614.) If the seller has dispatched the 
^^ goods to the buyer and insolvency oecurs,^ he has a 
^^ right in virtue of his original ownership to stop 
^^ them in transitu. Mason v. LuMarrotp (I H. 
" Bl. S57)iMisY. Hunt (^ T. R. ^64:); Hodgson v. 
*f Loy (7 T. R. 440); Inglia v. Uaherumd (1 East, 
"515); Bothltngk y: IngUs (3 East, ^1.) Why? 
" because the property is vested in the buyer, so as to 
^f subject him to the risk of any accident, but he has 
^^ not an indefeasible right to the possession, and his 
*.^insolvaacy without payment of the price defeats that 
S^ right ; and if this be the case after he has dispatched 
*? the goods, and whilst they are in transitu, af(yriior% 
** is it when he has never parted with the goods, and 
" when no transitus has begun. The buyer, or those 
*t who stand in his place, nmy still obtain the right of 
" possession if they will pay or tender the price, or 
" they may still act upon their right of property if 
" anything unwarrantable is done to that right. If, 
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'* for instance, the origin^ Vendor sell when he ought 
^^ not, they may bring a special action against him for 
" the injtiry doiie by such wrongful sale, and recover 
'' damages to the extent of that injury, but they can 
^^ maintain no actioii in which right of property and 
" right of possession are both requisite." 

It seems difficult to avoid thinking, that the Judges 
who concurred in that judgment were ready to decide 
that the vendor could not rescind the contrail of sale 
without the consent of the ; buyer, even if he was in 
default, and that stoppage in transitu did not operate as 
a rescision of the contract ; but it seems they were not 
quite ready to decide this, for in Clay v. Hetrrison (a), 
in 1829, some of them exercised much ingenuity 
to avoid the point, and formed th^ir judgment (as 
appears from the statement of Parke, B. in 2 M. & W. 
6B2, on a ground so subtle, that we may venture to 
guess the Court were not. agreed on the main^poiat, 
ot they would not have act^ on such a very refined- 
distinction. 

In Ehxam v. Sanders the Court seem to have 
rather carefully avoided, sayijig whether a vendor's 
resale was of necessity wrongfiil in all c^es, whilst 
they expressly say that the purchaser's damage by 
the resale, is not to be estimated by the value of the 
goods. The question of whether a resale conducted 
in such a reasonable manner, as to work no damage 
to the purchaser is law£il or not, may be of some 
importance as it affects the manner of pleading and 



(a) Clay r. Harrison, 10 B. & C. 99. 
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the questioii of costs, and also as it may affect the 
title of the second vendee. 

In Maclean v. Dunn (a), in 1828, the vendor, after 
the purchaser had repeatedly refused to take the goods, 
resold them at a loss, and brought an action on the 
contract for not accepting the goods. It was con- 
tended that the resale operated as a recision of the 
contract as against the vendors. The Common Pleas 
decided that it did not, and in delivering the judg- 
ment of the Court., Best, C. J. said ; — " that it was 
" clear the resale did not rescind the contract. It is 
" admitted that perishable articles may be resold. It 
'' is difficult to say what may be considered as perish- 
" able articles, and what not ; but if articles are not 
" perishable, price is, and may alter in a few days or 
*♦ a few hours. In that respect there is no difference 
" between one commodity and another. It is a prac* 
" tice therefore, founded on good sense, to make a 
** resale pf a disputed article, and to hold the original 
" contractor responsible for the difference. The prac- 
" tice itself affords some evidence of the law, and we 
'* ought not to oppose it except on the authority of 
" decided cases. Those which have been cited do not 
" apply. * ♦ ♦ ♦ ^^ are anxious to confirm a 
" rule consistent with convenience and law. It is 
'* most convenient, that when a party refiises to take 
" goods he has purchased, they should be resold, and 
" that he should be liable to the loss, if any, upon the' 
" resale. The goods may become worse the longer 

(a) Maclean v. Dunn, 4 Bing. 722. 
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^^ they are kept, and at all events there is the risk of 
" the price becoming lower." 

The decision in this case was, that the resale by the 
vendor, did* not rescind the whole contract, or prevent 
him from treating it as subsisting. The dictum of 
the Court goes to the extent, that the resale was 
perfectly legal and justifiable ; probably it may be so, 
but there has never been a decision to that extent. 

In AeebcU v. Levi/ (a), in 1834, the Common Pleas 
(not consisting of the same Judges as in 1828), said 
there could be no doubt that a resale by the vendor, 
after a refusal on the part of the buyer to take the 
goods, did not prevent the vendor from suing on the 
original contract. 

In Martindale v. Smith (6), in 1841, Smith had, on 
the 23rd April, sold Martindale six stacks of oats, 
pa3mient on the 10th July, the stacks to remain, if 
required, till the middle of August. Smith after- 
wards, in the beginning of July, told Martindale that 
if he did not pay on the very day, he should not have 
the com. Martindale did not pay on the very day, 
but two or three days afterwards tendered the price. 
Smith, who still had the stacks in his possession^ re- 
fused to take the money, and afterwards sold the stacks. 
Martindale brought trover against him, and the 
Queen's Bench held it would lie, because "the ven- 
" dor's right to detain the thing sold against the pur- 
" chaser, must be considered as a right of lien till 



(tf) Aoebal v. Levy, 10 Bing. 876. 
(h) Martindale v. Smith, 1 Q. B. 3S9. 
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^' the price is paid, and not a right to rescind the 
^^ bargain, and here the lien was gone by the tender 
** of the price." 

The decision here is, that de&ult on the part of the 
purchaser, gives the vendor no right to rescind the 
contract. The Court cannot be understood as saying, 
that the vendor's right was a mere right of lien, and 
no more : see MUgate v. KebUe^ ante^ p. 329. 

In two cases since, Madean v. Dunn^ there have 
been intimations of a concurrence in the di(^ in that 
case. In Gosling v. Bmde (a), in 1831, Tindal, C. J. 
intimated an opinion, that where a vendor, partially 
unpaid, had resold the goods, and the original pur- 
chaser afterwards paid the balance of the price, the 
property, nevertheless, was in the second purchaser, 
who had bought h(mA fide^ but the case was disposed 
of on another ground. 

And in Fitt v. Caasanet (6), in 1842, the Court oi 
CiHnmon Pleas seem to have beai of opinion, that a 
resale afiter a refusal to proceed on the part of the 
purdbaser, was quite legal, but at all events did not 
entitle the purdiaaer to treat the contract as rescinded. 

The cases on which the purchaser, though in de- 
fitult, Mfr^iA not insolvent, are not necessarily authori- 
ties for the extent of the vendor's rights, when there 
has been insolvency, and still less for the effects of 
stoppage in transitu. But the subjects are very 
closely connected, and if the one class of vendor's 



(a) Gosling v. Birnie, 7 Bing. 339. 

(b) Fitt r. Cassanet, 4 M. & G. 898. 
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rights were clearly and accurately defined, it would 
go fiir to settle the extent of the others. 

If the vendor had a right to rescind the contract 
after a default in the purchaser, it would be very 
reasonable that he should have the same right on his 
insolvency before default, and that a stoppage in tran- 
situ should be considered as an election to exercise 
that right; but it is difficult to see how the vendor 
could acquire a power to rescind the contract, by the 
act of putting the goods in motion, and then stopping 
them, if he had it not before. 

The right to 8top in traiisitu may, aa we have seen, 
be exercised by the vendor, although he is partially 
paid, Hodgson v. Loy (7 T. R. 465) ; or, although he 
has received bills for the ftdl price which he has negoti- 
ated, and which are outstanding, Fdze v. Wray (3 East, 
96), and that without tendering or returning either the 
money or the bills. Edwards v. Brewer (2 M. & W. 
378). . It seems very difficult to consider the stoppage 
in tranfiitu a rescision of the contract, when the vendor 
may exercise it when he has not, and, as in Feize v. 
Wray, from his own insolvency, cannot restore the 
purchaser to his original position. No such difficulty 

more than putting the vendor in possession of the 
goods as a security. However, the last cases in which 
this point has arisen, expressly leave it undecided. 

In Clay v. Harrison (a), in 1829, which was an 
action on a policy of insurance, there had been an 



(a) Claj 9. Harrison, 10 B. k C. 99. 

z 2 
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agreement for the supply of goods free on board. The 
vendor shipped the goods accordingly, and by so doing 
appropriated them to the contract, and converted the 
agreement into a bargain and sale. The purchaser 
insured his interest in the goods; they were damaged 
by one of the perils insured against; then the pur- 
chaser became insolvent, and the vendor stopped the 
goods, already damaged, in transitu. The insurers 
contended, that the stoppage in transitu rescinded the 
contract, and put an end to the purchaser's interest 
in the goods, so that he had sustained no damage. 
The assignees contended that the bankrupt retained 
the general property in the goods. The Bong's Bench 
took time to consider, and decided in favour of the 
insurers ; but it appears from Mr. Baron Parke's 
statement, in 2 M. & W. 632, that they decided it on 
the special ground, that in this case the only appro- 
priation of the goods was that accompanying the 
parting with possession, and that aa the stoppage in 
transitu, at all events, put the party in the same posi- 
tion as if he had noi parted with the possessio^ it 
must undo the appropriation that accompanied that 
parting with possession, so that the goods, which were 
in fact lying shattered and valueless on the beach at 
Elsinore, were, in contemplation of law, in the same 
position as if they had never left the vendor's ware- 
houses a;t St. Petersburgh. 

It seems a fair inference, that the Judges who 
adopted such a very artificial distinction, in order to 
avoid deciding what was the effect of stoppage in 
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transitu, were not able to agree in forming their 
judgment on the general question. • 

In Gibson v. Carruthers (a), in 1841, the Court of 
Exchequer differed, in a case which, though not 
directly involving this point, yet threw considerable 
light on their Lordships' opinions upon it. In that 
case, Harris had agreed with Carruthers and Co., that 
he should charter a ship, and send her out to Odessa, 
that Carruthers and Co. should there load her with 
linseed, and have the bills of lading made out to their 
order, and that Harris should pay the price on the 
receipt of the invoice and biU of lading. Harris did 
send out the vessel, but became bankrupt before her 
arrival, and Carruthers and Co. refiised to load the 
vessel. The question in the cause was, whether the 
assignees of the bankrupt could maintain aii action 
for this refusal. It is clear that no question about 
stoppage in transitu, was directly involved in this; 
the goods were never even appropriated, far less put 
in transitu, and what the defendants sought was, to 
consider the insolvency an excuse for not proceeding 
with an executory contract. But the subject was 
analogous to that of stoppage in transitu, and Lord 
Abinger delivered a very interesting judgment, in 
which he assumes, that Carruthers and Co. might, if 
they had put the goods on board, have altered the 
consignment and stopped them in transitu, and that 
if they had done so, it would have operated as a 
rescision of the contract, and on these assumptions, he 

(a) Gibson v. Carruthers, 8 M. & W. 321. 
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argues very convincingly, that they must have a right 
to rescind the contract before putting the goods on 
board ; for this, amongst otlier reasons, he thought 
that the plaintiffs could not recover. The other three 
Judges, Parke, B., Gumey, B., and Rolfe, B., were of 
a different opinion. They pointed out that there was 
not to be any transitus, properly so called, in this 
case, as Carruthers and Co. were to keep the control 
of the goods till payment, and they confine their 
judgment to the single point, that bankruptcrjr or 
insolvency does not by itself render an executory con- 
tract voidable, at the election of the solvent party. 
But though they in express words avoid deciding what 
the effect of stoppage in transitu would have been, it 
is not too much to say, that the tendency of their 
reasoning, and especially of that of Parke, B., is to 
shew that stoppage in transitu does not do more than 
restore to the vendor a security for the unpaid price, 
and does not rescind the contract. 

In Weniworth v. Outhwaite (a), in 1842, the point 
was discussed before Lord Abinger, Parke, B., 
Alderson, B., and Rolfe, B., and the Court then, 
though not deciding the point, intimated that Lord 
Abinger thought that, subject to some qualifications, 
stoppage in transitu did operate as a rescision of the 
contract, and that the other three Judges were 
strongly inclined to think, that its effect was only to 
replace the vendor in the same position as if he had 



(a) Wentworth v. Outhwaite, 10 M. & W. 436. 
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not parted with the possession, and entitle him to hold 
the goods until tie price was paid down. 

In that caae the goods were despatched in two 
parcels, by two different carriers; one parcel was 
stopped in transitu, the other reached their destina- 
tion. The question was, what effect this partial 
stoppage in traiisitu had upon the insolvent's property 
in the other parcel. Parke, B. in delivering the 
judgment of the Court, said, "What the effect of 
" stoppage in transitu is, whether entirely to rescind 
" the contract, or merely to replace the vendor in the 
" same position as if he had not parted with the pos- 
" ses^on, and entitle him to hold the goods until the 
" price be paid down, is a point not yet finally decided, 
"and there are dijBSiculties attending each construe- 
" tion. If the latter supposition be adopted (as most of 
" us are strongly inclined to think it ought to be, on the 
" weight of authority), the vendor is entitled to retain 
" the part actually stopped in transitu, tiU he is paid 
" the price of the whole, but has no right to retake 
"that which has arrived at its journey's end. His 
" right of lien is reverted on the part stopped, but no 
"more. My Lord Chief Baron has expressed an 
" opinion to which he still adheres, that the contract 
" is rescinded by a stoppage in transitu, but he does 
" not think that this affects the right of the vendee 
" to retain that portion of the goods which have been 
"actually delivered to him, or in other words, have 
" reached the place of their destination, more especially 
" when the goods and the price may be apportioned, 
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^' as in the present case, and a new contract be implied 
" from the actual delivery and retention of a part." 

This is the last case on the subject, and leaves the 
question still open. It is to be observed, that Lord 
Abinger, whilst holding that stoppage in transitu 
rescinded the contract, yet did not hold that this 
rescision was complete, or to be followed by all the 
consequences which att^id a rescision. He never had 
occasion during his life to explain what the precise force 
of these qualifications were, but it seems probable, that 
he would, if called upon to explain his views, have said, 
as he hinted in Gibson v. CarruffierSj that stoppage in 
transitu was an arbitrary rule, adopted for the advan- 
tage of trade, and that no common law phrase could 
exactly express its effect, but that ^^ rescision," came 
nearest to it, but that such qualifications must be 
attached as were by usage found to be for the 
advantage of trade. 



345 



INDEX. 



ACCEPTANCE, 

and actual receipt, 22—41. (See Brands, Statute qf), 

and retention ot a broker's note is evidence of the broker's authoritjr, 

90,95. 
of specific goods converts an executory agreement to seU into an 

actual sale, ' 1 26—1 3 1 . (See Appropnation), 
Of a Delivery Order, 

by warehouseman generally operates as a deliverv, 233 — 240. 
estops the warehouseman from denying that it aoes, I6l — 166. 

(See Estoppel), 
need not be in writing if the assent of the bailee appear, 
234—240. 
Acceptance, 

negotiation of purchasers does not prevent vendor from stopping 
m transitu, 216—220. 
AGENT, 

(See Auctioneer, Broker, Baike, Stoppage in Trantitn,) 
it has been decided that the one contracting partv cannot be an 
agent to sign a memorandum of a contract for tbe other, even if 
expressly authorized, sed qiuere, 76, 77* 
becomes a party to a written contract made in his own name, yet his 

principal is a partv too, 57 — 59' :,. 
distinction between becoming a party to a contract and making the 

contract as principal, 92, 94. 
authorized to make a contract, and merely authorized to sign a 

memorandum of one made, distinction between, 78. 
to forward goods and to hold them, which he is depends on agree- 
ment, 246—247. 
to forward may become an agent to hold by a fresh agreement, 
giving samples part delivery, &c., are no more than evidence of 
such a fresh agreement, 248 — 254. 
mere authorized to take possession of goods can maintain no action 

in his own name for any wrong done to the goods, 274. 
and if he is assign of a bill of lading it makes no difference, 289 — 295. 
AGREEMENT, 

what is within the Statute of Frauds, 6 — 21. (See FVauds, Statute of). 

between vendor and purchaser may be equivalent to an actual 

delivery, though the goods remain in the vendor's custody, 

224-230. 

between holder of goods and purchaser may terminate the transitus, 

248. (See Bailee), 
between consignor and consignee may prevent goods in the hands of 
carrier from ever being in transitu, 264. 
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AGREEMENT— coii/wmiaI. 

between consignor and carrier, effect of on vesting of property, 

138—146. 
to sell goods may amount to a bargain and sale, or remain executory, 

120. {See AppropriatuMp Conditions, Property), 
remains executory whQst conditions precedent are unfulfilled, 

163—168. 
express conditions in an agreement to sell, 168. 
implied conditions, rules for ascertaining wbat are, 152. 
history of the rules and examples of them, 152 — 161. 
an executory agreement may be a bargain and sale by estoppel, 
161—166. (See Estoppel). 
AUCTION, 

sales bv, are within the Statute of Frauds, 6. 
AUCTIONEER, 

is an agent authorized to sign a memorandum so as to bind both 

parties ; so also in some cases is his derk, 78. 
is not authorized by the purchaser to sign any contract, except that 
contained in the conditions of sale, subject to which the sale was 
made, 78 — 80. 
APPROPRIATION, 

of specific goods requisite to make a barg^n and sale, 123 — 126. 
by assent of both parties, after making an executory agreement to 

sell, may convert it into a bargain and sale, 126 — 131. 
or by determination of a right of election, 128. (See Electiom), 
is generally made by a delivery to a carrier, sometimes not, 132 — 

138. 
may be undone by stoppage in transitu, 339. 
AUTHORITY, 

to holder of goods to deliver possession to purchaser, 

implied, verbal, and in writing seem the same in legal effect, 

231. 
is transferable and irrevocable except on insolvency of pur- 
chaser, 231 — 233. 
is executed when unconditional by the mere assent of the 

bailee, 233 — 236. 
when conditional, qwere, unless the conditions are fulfilled, 

237—240. 
effect of wrongful refusal to execute, 236. 
countermand of before execution, analogous to right to stop 
in transitu, 230. 
ASSIGN, 

(See BiU qf Lading, Subpurchaser.) 



B. 
BAILEE OF GOODS, 

his privity of contract with the owner of goods is not transferred by 
a sale of them, 222. 

when he assents to hold the goods for the purchaser, it is an exe- 
cuted delivery for all purposes, 28, 230. 

at least if the purchaser had a right to the possession, 237 — 240. 

may make himself liable to both parties, if the purchaser has no 
right to the possession, 166. 

effect of his wrongful refusal to assent to a transfer, 236 . 
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BARGAIN AND SALE, 

an agreement may amount to, 121. 

an afpreement for the sale of specific goods is presumed to be, but 

may be a ready money exchange, 147 — 150. (See Conditions). 
transfers the property without any delivery, 187. 

but not an absolute indefeasible property^ 197* (See Property), 
a second bargain and sale by a purchaser not in possession, trans- 
fers no more property than he had himself, 271. 
unless accompanied by an indorsement of a bill of lading, 288. (See 
Bill of Lading), 
BILL OF LADING, 
what it is, 275. 

the assign of has, as such, authority to receive the goods, 275. 
but he can maintain no action on the contract to deliver them, 

276—279. 
nor does he as assign, take any right of property or possession in 

the goods, 279 — 294. 
but if the assignment be bond fide, in furtherance of a bargain con- 
ferring an interest in the goods, it renders that interest indefeasi- 
ble, and at law terminates the transitus, 295. 
what is considered a bond fide assignment, 296. 
BROKER, 

is an agent authorized to sign a contract for both buyer and seUer, 

81—83. 
London, is subject to the regulations of the corporation, 84, 88. 
London broker's bond, 84. 
Bookt 

London broker is bound to keep a, 85. 

whether by law merchant brokers were bound to keep a, 112 n. 
entry in made by broker seems not to be a memorandum of 
the contract between the parties, but this is disputed, 87 — 88, 
106—112. 
Bought and sold Notes of, 

what they are and their {irarms, 89* 

sometimes on face of, the contract purports to. be with the 

broker, 92 — 94. 
it seems to require proof of special authority to bind the principal 

by a note in this form, 94. 
broker making himself a party on the face of, not the same 

thing as selling as principal, 92 — 94. 
where Uie notes differ materially they do not furnish evidence of 
a contract, 102. 
whether one note sufficient to bind the contract, 91, 115. 
whether a broker in general can finally make the contract before the 
principal has confirmed it by retaining a contract note, 115 — 119. 

C. 
CARRIER, 

a delivery to does not make a contract good within the Statute of 

Frauds, 27. 
a delivery to generally appropriates goods to an executory agreement, 

132—138. 
but not always so, 138 — 146. 
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CARRlERr-eonltiivMl. 

the appropriation may be undone by stoppage in transitn, 339- 

a dehyery to a carrier it generally for most pnrposee a delivery to the 

consignee, but not always so, 138 — 146» 211. 
goods in the hands of may be stopped, though the carrier has a 

general lien against the consiffnee, 262. 
effect of a tortious taking from Sue carrier by the consignee, 259. 
CIVIL LAW, 

a contract amounted to a perfect sale in the civil law under nearly 
the same circumstances as in English law it amounts to a bargain 
and sale, 177 — 182. 
a perfect sale transferred the risk, but not the property, before 

delivery, 171—177, 182—187 
a delivery under left the unpaid vendor a right of revendication, 202. 
CHARTERED VESSEL, 

goods on board are generally in transitu, 243. 
CONDITIONS, 

Precedent to the vestVM of the Property ^ 

whilst unfulfilled prevent an agreement from being a bargain 

and sale, 121, 151. 
things to be done by the vendor to put the goods in a deliver- 
alue state, and to ascertain the price are presumed to be; 
examples, 152 — 161. 
completion of a chattel made to order generally is, when not, 

169—161. 
persons maybe estopped from denying the fulfilment of, 161. 

(See Estoppel), 
what are not, 166. 
delivery is not, 187. 197. 
payment is not in genera], 147, 313. 

when fulfilled the effect on the property is as if the agreement 
were then made for the first time absolute in the first instance, 
167. 
Precedent to the vesting of the right of Possession, 
payment generally is, 198, 316. 
effect of, 136, 269. 

in authority to deliver when binding on purchaser, 145, 237 — 
240. 

J precedent, what are, 315. 
NTERMAND, 

a delivery order given to the purchaser by the vendor, is transfer- 
able and irrevocable except on the purchaser's failure, 231. 
before execution, a delivery order may be countennanded on insol- 
vency of the purchaser, 231 — 240. 

D. 
DELIVERY, 

what is a constructive delivery, 29—41, 224 — 240, 248. 

to purchaser, or his agents, or assigns, terminates vendor*6 rights 

absolutely, 40, 202. 
7b a Carrier. 

is in general, for most purposes, a delivery to the consignee, 

132,211. 
does not make a contract good within the Statute of Frauds, 27. 
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DELIVERY ORDER, 

effect of on vendor's rifrhts, 297 — 307* 

conditions in, when binding on purchaser, 145, 237 — 240. (See 

Authority). 

E. 
ELECTION, 
' what is a right of, 128. 

determination of, appropriates goods, 129. 

delivery to a carrier generally is a determination of, but not always, 
129—146. 
ESTOPPEL, 

prevents a party from averring the truth. Reasons of, 162. 
may make a bailee answerable to two parties, 166. 

F. 
FRAUDS, STATUTE OF, 

sales by auction are within, 6. 
Fourth Section qf, 

emblements and fixtures are not land within the meaning of, — 
timber, minerals, &c., whilst unsevered, are, 17 — 21. 
Seventeenth Section of, 

emblements, &c., whilst unsevered, are not goods, wares, and 

merchandize within the meaning of, 9 — 21. 
what agreements are within, 6. 

not for sale of intangible property, as railway shares, 6, 
executory agreements are by Lord Tenteraen's act, whether 

before, qtuere, 7 — 9. 
agreements to sever portions of the soil, and then sell them are, 

10—20. 
agreements to sell in an unsevered state are not, t&. 
Acceptance and actual receipt fot/Atw the meaning qf, 
what is, 23—41. 
acceptance requires an intention on the part of the purchaser, 

23—27. 
a receipt by purchaser, is not necessarily an, 23, 27* 
a receipt by a carrier, is not an, 27. 
actual receipt, is a taking of possession, 23. 

constructive possession sufficient, if clearly proved, 28. 
cases on the subject examined, 29^-41. 

there roust be an abandonment of the vendor's possession and 
rights over part of the goods, or there cannot be an, 41. 
earnest, 42. 
Signed note, 43—1 19. 

what is in form. (See Memorandum.) 
who are authorized to sign. (See Agent, Auctioneer, Broker,) 
signature on behalf of one party alone sufficient to charge him, 
but not the other party ; effect of this as to third persons, 69» 
70. 
may be of agent's name, 71 • 

mav be in print, and in any part of the memorandum, provided 
there are indications of the name being appropriated to the 
recognition of the memorandum, 75. 
does not* alter the laws of evidence, 45, 49. 
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L 
INSOLVENCY, 

of purchaser before taking potsesaioB of the goods, entitles the ven- 

aor to retain them, 228. 
or to stop them in transitu, 264. 
does not put an end to the contract of sale, 261 , 317- 



L. 
LIEN, 

carriers' general lien does not prevent stoppage in transitu, 262. 
a person entitled to a lien cannot stop in transitu, 211. 
vendor's rightt exceed a lien, 320. 

M. 

MEMORANDUM WITHIN STATUTE OF FRAUDS, 
must be all in writing, 46 — 53. 
connected documents, 49 — 53. 
roust contain m writing the terms of the bargain. It seems the 

whole terms, 60, 66. 
Formal re^wtntet of. 

a designation of the parties, 54. 

but a partnership name is sufficient, 56. 

or an agent's name, 57 — ^59. 

a single broker's note is often defective in form from not 

designating both parties, 90. 
the price, if there be one fixed, 63, 66. 
the conditions of sale at an auction, 78, 79- 
corresponding bought and sold note, form a memorandum, 91 » 107. 
whether an entry in the broker's book forms a memorandum, 87» 
107. 
MERCHANT-LAW, 

part of the law of the land, 207. 
stoppage in transitu, derived from, 209. 
vendor's rights probably derived from, 317. 

P. 
POSSESSION, RIGHT OF, 

primd facie attached to property, 1 98. 

out not necessarily, 316. 

a purchaser upon credit has, but it is defeasible on insolvency, 

199, 320. 
a purchaser not upon credit, has not until payment or tender, t5. 
actual or constructive possession makes the purchaser's rights 

absolute, 202, 221. 
what is such a possession, 223 — 230. 
PROPERTY.— (See Condittons.) 

right of, transferred by a bargain and sale without delivery, and 

without pyment, 187 — 197, 327. 
but till delivery or payment, the right of property is not absolute, 

309. 
the purchaser may, before taking possession, assign his right of 

property such as he had it, 271. 
and may by indorsing a bill of lading render such an assignment 

indefeasible, 289> 296. 
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PROPERTY— (See Conditionsy-continved. 

but no property is transferred by the mere indorsement of a bill of 

lading, 294. 
purchaser's right of property is not destroyed by his being in default, 

323, 332. 
nor by his insolvency ; nor, it seems, by stoppage in transitu, 342. 
but it seems to be defeasible by a power of resale, 336. 

R. 
RESALE, 

whether an nnpaid vendor has a right of is uncertain, 323 — 329. 
does not render him liable in trover whilst the purchaser is in 

default, 320—323. 
but does after the default has ceased by tender, 337* 

S. 
STOPPAGE IN TRANSITU, 

history of and what it is, 202, 210. 
it is a right peculiar to a vendor, 210. 
who is a vendor for this purpose, 214. 
not a surety, 213. 
or one with a lien, 211. 

only to be exercised whilst the vendor is unpaid, 214. 
or partially paid, 215. 

or paid by the insolvent's acceptances, though they may be nego- 
tiated, 218. 
must be exercised whilst the goods are in transitu, that is after they 
have left the possession of the vendor and whilst they are in the 
hands of agents to forward to the vendee, 221. 
Who care such agents to forward, 241. 

captain of a chartered vessel generally is, but not always, 242. 
packer is or is not, according to the nature of the agreement 

between him and the vendee, 245. 
wharfinger or innkeeper, when he is and when not, 248. 
carrier may cease to be by agreement with the consignee, 250. 
what is sufficient evidence of such an agreement, 252^ 253, 262. 
such an agreement may be come to before the natural end of 

the voyage, 254. 
delivery of actual possession by the carrier to the purchaser or 

his representatives terminates the transitus, 260. 
whether taking actual possession against the will of the carrier, 

terminates ue transitus, qwere^ 259. 
carrier's lien does not, 262. 
nor a foreign attachment, 262. 
can only arise on insolvency, 264. 

must, to be effectual be exercis^ as of right paramount to the pur- 
chaser, 266. 
need not be by actual seizure of the goods, 267. 
a demand on a person having power to obey sufficient, 267* 
but not on one physically unaole to obey, 269. 
How drfeated btfore termhuttioH qf the transitus, 270. 
not by a snbsale alone, 271. 
nor it seems by a subsale and indorsement of a dock warrant or 

document of title to goods on shore, 297 — 307. 
nor by the mere indorsement of a bill of lading, 289 — 295. 
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bnt by an indorHment of itbillof Udiiigiii((mtf,/lifefiirtlieraoce 

of a bargun, aS9. 
what 18 meant by bonafidtf, 296. 

an indoreemcnt of a bJl of lading in furtherance of a hond_fid^ 
agreement to pledge the goods defeats tbe rif(ht of gtoppag'e 
at law, but Bcemi to leave iti effects in equity on tbe generzil 
property ai they were, 396. 
does not apparently opeTste as a rescision of the contract, 339. 
may undo an appropnation, 339- 
SUBPURCHASER, 

acquire* no better right than his immediate vendor had, 271. 
unlet* there be an indorsement of a hill of lading, 288. 

V. 

VENDOR'S RIGHTS, 

wbilat unpaid may stop in transitn, 21 4. (See Stoppage tn TnatMlu'). 

whilst be retains possessioo bag certain rights in the goods, 200,308. 

theae rigbta exceed a lien, 320. 

they do not arise from the contract, 310, 

do not enable vendor to rescind the contract on default, 337.. 

wbether they enable bim to resell, gnan, 329, 

•toppage in transitu revests tbem, 343. 
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